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QUESTIONS PRESENTED 


1. Where borrowers employed an agent to procure a 
loan of money and the agent concealed the fact that he 
was also the agent of the lender and concealed the identity 
of the lender and concealed the further fact that the un¬ 
disclosed lender knew that he charged the borrowers a 
commission for procuring the loan in addition to the six 
per cent (6%) interest charged by the lender, or, in other 
words, where the borrowers’ agent concealed the facts 
which establish that usury was involved, does the one-year 
period of limitation provided in Section 28-2704- of the 
District of Columbia Code, 1951 Edition, bar the bor¬ 
rowers’ counterclaim for the usury paid to such agent, 
where such counterclaim was filed in an action brought by 
the agent to recover the unpaid balance of the usury in¬ 
volved in the transaction and it was during the trial of the 
case that the facts which established that usury was in¬ 
volved first came to light? 

2. Is the agent for borrowers under a duty to disclose 
to his principals the fact that he is also the agent for the 
lender and the identity of the lender if the borrowers never 
asked him to disclose the name of the lender or his relation 
to the lender? 

3. Did such agent, as described in the first question pre¬ 
sented, waive the bar of the statute of one year limitation 
(a) by failing to plead the one year limitation as a defense 
to the borrowers’ counterclaim, and/or (b) by filing an 
action to recover the unpaid balance of the usury involved 
in the transaction so that the usury paid to the agent 
could be recovered on such counterclaim even if it would 
have been barred if brought in a separate and original 
action and/or (c) where the agent’s waiver of the benefit 
of the bar had resulted in a judgment theretofore entered 
in the case which was res judicata of the issue? 


4. In the circumstances shown in the first question in¬ 
volved, should the judgment of the Municipal Court against 
the agent have been sustained as a recovery for deceit and 
duplicity as to which the limitation is three years from the 
time of discovery of the deceit and the measure of the ap¬ 
pellants’ compensatory damages is the usury paid? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12029 


Everett A. R. Searl, Pearl A. Searl, Appellants 


v. 

Donald M. Earll, Appellee. 


Appeal From The Municipal Court of Appeals For The 

District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the Municipal 
Court of Appeals reversing a judgment of the Municipal 
Court in favor of appellants on their counterclaim against 
appellee which arose out of a loan transaction in which 
appellee, when acting as agent for the lender, without ap¬ 
pellants’ knowledge or consent, as well as agent for appel¬ 
lants, exacted usury from appellants and fraudulently con¬ 
cealed from appellants the facts which established that 
usury was exacted. The Municipal Court of Appeals had 
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jurisdiction under Section 11-772 and this court has juris¬ 
diction under Section 11-773 of the District of Columbia 
Code, 1931 Edition. 

STATEMENT OF THE CASE 

This case commenced as an action by the appellee to 
recover the unpaid balance of what was ultimately found 
to be a part of the usury involved in a loan transaction. 
(App. 2) 

The appellants filed a counterclaim for the recovery of 
usury already paid by them to the appellee as a result of 
the transaction. (App. 3, 4, 5) 

In the first trial in the Municipal Court, there was a find¬ 
ing and judgment in favor of the appellee on his claim 
for the unpaid balance of what was ultimately found to be 
a part of the usury involved, and a finding and judgment 
in his favor on appellants’ counterclaim for the usury 
already paid. (App. 13, 14) 

On the first appeal, which was by appellants from those 
judgments, the Municipal Court of Appeals reversed the 
finding and judgment in favor of appellee on his claim for 
the unpaid balance of the usury involved, holding that the 
transaction was usurious, and ordered a new trial of appel¬ 
lants’ counterclaim for the usury already paid “for the 
purpose of determining what amount, if any, is recoverable 
by Mr. and Mrs. Searl.” Scarl v. Earll, D. C. Mun. App. 
62 A. 2d 374, 77 W. L. R. IS. (App. 14, 23) This Court 
denied a petition by Earll for the allowance of an appeal. 
(Case Xo. 10,065) 

On the new trial of the counterclaim, the Municipal Court 
entered a finding and judgment in favor of appellants in 
the amount of Three Thousand Dollars (3,000), with inter¬ 
est and costs. 

On the second appeal, which was by appellee from that 
judgment, the Municipal Court of Appeals reversed the 
finding and judgment in favor of appellants on their 
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counterclaim, with instructions to enter judgment for ap¬ 
pellee on the counterclaim. This appeal, the allowance of 
which was granted by this Court on March 2, 1954, is from 
the judgment of the Municipal Court of Appeals based on 
that reversal. (App. 11) 

STATUTES INVOLVED 

District of Columbia Code, 1951 Edition. 

“IT 28-2704 (17:4). Action to recover usury paid — 
Limitation. 

“If any person or corporation in the District shall 
directly or indirectly take or receive any greater 
amount of interest than is herein declared to be lawful, 
whether in advance or not, the person or corporation 
paying the same shall be entitled to sue for and recover 
the amount of the unlawful interest so paid from the 
person or corporation receiving the same, provided 
said suit be begun within one year from the date of 
such pavment. (Mar. 3, 1901, 31 Stat. 1377, ch. 854, 
IT 1181.)'” 

“IT 11-756 ... Power to prescribe rules and procedure . .. 

“ (b) The Municipal Court for the District of Colum¬ 
bia shall have the power and is hereby directed to 
prescribe, by rules, the forms of process, writs, plead¬ 
ings and motions, and practice and procedure in such 
court, to provide for the efficient administration of 
justice, and the same shall conform as nearly as may 
be practicable to the forms, practice, and procedure 
now obtaining under the Federal Rules of Civil Pro¬ 
cedure. Said rules shall not abridge, enlarge, or mod¬ 
ify the substantive rights of any litigant. After Sep¬ 
tember 16, 1938, all laws in conflict therewith shall be 
of no further force or effect: . . 

RULE OF COURT INVOLVED 

Municipal Court Rule 8(c) provides as follows: 

“ (c) Affirmative Defenses. In pleading to a preceding 
pleading, a party shall set forth affirmatively . . . , 
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statute of limitations, . . . and any other matter con¬ 
stituting an avoidance or affirmative defense. .. .” 

STATEMENT OF POINTS 

1. The court erred in concluding that it need not decide 
the question whether or not the one year limitation was 
stayed of extended because of fraud on the part of Earll 
in concealing the facts which establish that usury was in¬ 
volved. In reaching that conclusion, the court erred in 
ruling that there was no evidence of fraud bv Earll which 
prevented the Searls from ascertaining the facts or which 
induced them to refrain from filing suit. The court should 
have ruled that the one year limitation was stayed or 
extended because of Earll’s fraud in concealing the facts 
which established that usury was involved. 

2. The court erred in ruling that an agent for borrowers 
is not under a duty to disclose to his principals the fact 
that he is also the agent for the lender and the identity 
of the lender if the borrowers never asked him to disclose 
the name of the lender or his relation to the lender. 

3. The court erred in ruling that appellee did not waive 
the bar of the statute of one year limitation (a) by failing 
to plead the one year limitation as a defense, (b) by filing 
an action to recover the unpaid balance of the usury in¬ 
volved in the transaction, or (c) where appellee’s waiver 
of the benefit of the bar had resulted in a judgment there¬ 
tofore entered in the case which was res judicata of the 
issue. 

4. The court erred in failing to sustain the judgment 
of the Municipal Court against appellee as a recovery for 
deceit and duplicity as to which the limitation is three years 
from the time of discovery of the deceit and the measure 
of appellants’ compensatory damages is the usury paid. 
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SUMMARY OF ARGUMENT 

The primary question involved is whether appellants are 
barred by the one year period of limitation provided in 
Code Section 28-2704 from recovering usury paid by them 
to appellee. 

First Point 

The question of whether a fraudulent concealment of 
facts, which an agent owes a duty voluntarily to disclose 
to his principal and which conceals the cause of action, will 
stay or extend the one year period of limitation provided 
in Code Section 28-2704 has not been decided by this 
Court. This question was not involved in Hill v. Hawes, 
79 U. S. App. D. C. 168, 144 F. 2d 511, winch is the only 
case in which this Court has had occasion to construe 
this one year limitation, because neither agency nor fraud 
w’as involved in that case. 

The evidence showing that the Municipal Court of Ap¬ 
peals erred in concluding that the evidence did not show 
fraud and that it need not decide between the conflict of 
authority on this question, is reviewed in the argument. 
The Municipal Court of Appeals overlooked the all- 
important and crucial fact that the lender knew her agent 
(appellee) charged the borrowers (appellants) a $2,000.00 
commission in addition to the six per cent (6%) interest 
she charged. That fact, winch was the crucial fact in the 
decision that usury was involved is now the crucial fact 
showing that fraud is involved, and it first came to light 
at the trial of the case because it had theretofore been 
concealed by active and passive deceit on the part of 
appellee, wlio, as agent of the appellants, owed them the 
duty of voluntarily disclosing all of the facts to them. 
Instead, appellee actively misrepresented the facts to 
appellants. The fact that the lender knew that her agent, 
the appellee, had charged appellants a $2,000.00 commis¬ 
sion in addition to the interest she charged them, was the 
connecting link in the proof that the transaction was usuri- 
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ous. If that fact had not been disclosed at the trial, there 
could not have been a finding that the transaction was 
usurious. Appellee’s concealment of that fact by active 
and passive deceit, constituted a fraudulent concealment 
of the cause of action and that fraud stayed or extended 
the period of limitation. The opinion of the Municipal 
Court of Appeals does not go far enough in its recitation 
and consideration of the facts. It does not go to or con¬ 
sider this crucial fact of knowledge of the lender that her 
agent charged the borrowers a commission in addition to 
the interest she charged. Non-disclosure of such a fact— 
one peculiarly within the knowledge of the agent and 
lender—was a fraudulent concealment of the cause of 
action. The opinion of the Municipal Court of Appeals 
shows that appellants were deceived and misled by 
appellee. 

Second Poinl 

Appellee, as agent for appellants, owed them the duty 
of voluntarily disclosing all of the true facts to them. 
Instead, appellee actively misrepresented the facts. He 
created and presented a false set of facts to appellants. 
He concealed the identity of the lender and concealed the 
fact that he was agent for the lender. The Municipal 
Court of Appeals said: “But Earll was never asked to 
disclose the name of the lender or his relation to the 
lender.” This ruling is based upon a misconception and/or 
misapplication of the applicable rule of agency, estab¬ 
lished by decisions of the Supreme Court and this Court 
and by the general law of agency, that an agent must 
disclose all facts peculiarly within his knowledge to his 
principal. Appellee did not disclose to appellants that 
he was acting in the transaction as his wife’s agent or that 
he had been acting as her “agent in lending her money” 
for about twenty-five years or the fact that she knew he 
charged appellants a $2,000.00 commission in addition to 
the six per cent (6%) interest she charged them. If 
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appellee had disclosed these facts, particularly the last 
one, appellants would have known at the outset that usury 
w^as involved. Fowler v. Equitable Trust Co., 141 U. S. 
384; 35 L. Ed. 786; 12 S. Ct 1; Richards v. Bippus, 18 App. 
D. C. 293, and Searl v. Earll, D. C. Mun. App., 62 A. 2d 374, 
77 W. L. R. 18. 

Third Point 

The Municipal Court correctly ruled that appellee had 
waived the benefit of the bar of the period of limitation. 
Municipal Court Rule S(c) requires a statute of limitations 
to be specially pleaded. This rule is the same as Rule 
S(c) of the Federal Rules of Civil Procedure. The Muni¬ 
cipal Court of Appeals, did not, but should have, decided 
the effect of that rule’s requirement on the one year limita¬ 
tion provided in Code Section 28-2704. That question is 
of general importance and relates to the construction of 
that rule of court as well as to Code Section 28-2704. The 
question has not been settled by this Court. 

There is also involved the question of whether appellee 
waived the bar of the period of limitation by filing an 
action to recover the unpaid balance of the usury involved 
in the transaction. The Municipal Court of Appeals erred 
in concluding that this question w-as answered by this 
Court in Hill v. Ilawcs , 79 U. S. App. D. C. 168, 144 F. 
2d 511, because the question was not involved in that case 
and could not have been involved because there was no 
counterclaim in that case. This question can arise only 
where the period of limitation is raised as a bar to a 
counterclaim for usury. It did not and cannot arise where 
the period of limitation is raised as a bar to a separate 
and original action. Judge Youngdahl of the United States 
District Court for the District of Columbia has decided, 
in relation to a similar statute and situation, that there 
■was a waiver. The question has not been settled by this 
Court. 
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The matter of appellee’s waiver of the benefit of the 
bar of the period of limitation had gone so far in this 
case that it had resulted in a judgment theretofore entered 
in the case which was res judicata of the issue. 

Fourth Point 

The judgment of the Municipal Court can be, and should 
have been, sustained as a recovery for deceit and duplicity 
as to which the statute of limitations is three years from the 
time of the discovery of the deceit. Usury was the measure 
of the appellants’ compensatory damages for appellee’s 
deceit and duplicity as well as for his breach of the usury 
statute. 

It is established that appellee was guilty of deceit and 
duplicity as well as of exacting usury. His deceit continued 
until the time of the first trial and, therefore, the statute 
of limitations, whether it was one year as for usury, or 
three years as for deceit and duplicity, did not begin to run 
until the true facts were disclosed. The Municipal Court 
of Appeals did not state this question correctly and did 
not decide the question that was presented to it by appel¬ 
lants’ brief and oral argument. 

ARGUMENT 

1. The court erred in concluding that it need not decide the 
question whether or not the one year limitation was stayed or 
extended because of fraud on the part of Earll in concealing the 
facts which established that usury was involved. In reaching 
that conclusion, the court erred in ruling that there was no 
evidence of fraud by Earll which prevented the Searls from 
ascertaining the facts or which induced them to refrain from 
filing suit. The court should have ruled that the one-year limi¬ 
tation was stayed or extended because of Earll's fraud in con¬ 
cealing the facts which established that usury was involvd. 

It was definitely established by the first decision of the 
Municipal Court of Appeals that the transaction was usu¬ 
rious. In other words, in the second decision of the Muni¬ 
cipal Court of Appeals, which is the one involved now, 
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the merits of the counterclaim were not involved. The 
primary question was whether appellants were barred from 
recovery of the usury already paid by them to appellee, 
by the one year period of limitation provided in Section 
28-2704 of the District of Columbia Code, 1951 Edition. 
(See page 2 and top of page 3 of the Municipal Court of 
Appeals Opinion, App. 11) 

The question of whether a fraudulent concealment of 
facts which an agent owes a duty voluntarily to disclose 
to his principal will stay or extend the one year period 
of limitation provided in Code Section 28-2704 has not 
been decided by this Court. 

This Court has had only one occasion to construe this 
one year limitation. Hill v. Hawes, 79 U. S. App. D. C. 
168, 144 F. 2d 511. In that case, this Court ruled (1) that 
the one year limitation does not bar usury as a defense 
in an action based on a usurious obligation, and (2) that 
the one year limitation does apply to the recovery of any 
payments made in excess of the amount necessary to 
extinguish the usurious obligation. Neither agency nor 
fraud was involved in that case and this Court had no 
occasion to consider or decide the question involved now. 

The Municipal Court of Appeals erred in concluding 
that the evidence did not present this question and that 
it need not decide between the conflict of authority on the 
question. (See bottom of page 2 and top of page 3 of 
opinion. App. 11) That court overlooked that all-im¬ 
portant fact—which is as crucial to a finding of fraud now 
as it was crucial to that Court’s finding on the first appeal 
that the transaction was usurious—the fact that the lender 
knew her agent charged the borrowers a $2,000.00 commis¬ 
sion in addition to the six per cent (6%) interest she 
charged. Foivler v. Equitable Trust Co., 141 U. S. 384; 
Richards v. Bippus, 18 App. D. C. 293, and Searl v. Earll, 
D. C. Mun. App., 62 A. 2d 374, 77 W. L. R. 18. That fact, 
which was the crucial fact in the decision that usury was 
involved, first came to light at the trial of the case because, 
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as hereinafter more fully shown, it had theretofore been 
concealed by active and passive deceit on the part of appel¬ 
lee, who, as agent of appellants, owed them the duty of 
voluntarily disclosing rather than actively misrepresenting 
the facts to them as he did. At this point, the Municipal 
Court of Appeals also overlooked that rule of agency and, 
instead of applying that salutary rule, concluded that 
appellee was under no duty voluntarily to disclose the 
facts to appellants. That court said: “But Earll was 
never asked to disclose the name of the lender or his rela¬ 
tion to the lender.’’ That ruling presents the second point 
involved and is hereinafter more fully discussed. Suffice 
it to say here, appellants contend that that ruling is not 
in accord with an applicable decision of this Court and is 
contrary to a decision of the Supreme Court of the United 
States and is contrary to the general law of agency. 

Before, at the time and after appellants made the loan 
and the promissory note therefor, they dealt with no one 
in relation to it except appellee and the title company 
representative, the latter at the time of settlement only. 
They paid the interest to appellee and never to any other 
person. Appellants’ Exhibits 9 and 10 show that on No¬ 
vember 3, 1944, appellee represented to appellants that 
there were “holders” of the $18,000.00 note they signed 
for the loan, and on April 18, 1949, appellee represented 
to appellants that there was one holder and that that 
holder was a male person. (App. 55, 56, 30, 40, 41) At 
the trial, for the first time, he disclosed that his wife was 
and always had been the holder. (App. 30, 45, 46, 47) The 
appellant, Everett A. R. Searl, who negotiated the loan 
for himself and his co-appellant, testified that he never 
knew appellee’s wife was the lender or that appellee was 
her agent until he heard it in the court room during the 
trial of the case. (App. 53) The appellee made repre¬ 
sentations to appellants that led the latter to believe that 
he would and did obtain the loan through negotiations with 
some third party and informed appellants that they would 
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have to take the loan as provided in the letter of July 
22, 1943, or let it go. (Appellants’ Ex. 1, App. 53, 24, 25, 
26, 27, 51, 52) The appellee testified that he was a licensed 
real estate broker in the District of Columbia at the times 
involved, that he had been acting as his wife’s “agent in 
lending her money” for about twenty-five years, that he 
did not tell appellants that he was dealing at the other 
end of the transaction with a person who had been his 
principal in transactions over a period of twenty-five years 
or disclose to them that the lender was his wife, that he 
purposely concealed that fact from appellants, that he 
endorsed in blank appellants’ checks given as payments on 
the loan note and deposited them “as cash items” in his 
wife’s account so that nothing would appear either on the 
check or deposit slip indicating that the deposits were 
actually appellants’ checks. (App. 30, 35-39, 47, 49, 50) 
In other words, he continued active concealment of the 
identity of the lender after the loan was made. The opinion 
of the Municipal Court of Appeals shows that appellants 
were in fact deceived by appellee. That opinion states: 

“. . . Mr. Searl, who negotiated the loan for himself 
and his wife, testified that he assumed the lender was 
a third person but never inquired as to his identity. 
At one time he thought Earll’s uncle was the lender, 
but when he made his last payment he decided Earll 
was the real lender. ...” 

The foregoing evidence shows that there simply was no 
basis for the conclusion of the Municipal Court of Appeals 
“that there was no evidence of fraud by Earll which pre¬ 
vented the Searls from ascertaining the facts or which 
induced them to refrain from filing suit.” Or for the 
court’s conclusion that “We see no evidence of fraud on 
Earll’s part to extend the limitation period, assuming 
that such period may be extended by fraud.” The Muni¬ 
cipal Court of Appeals did not fully state appellants’ 
argument when it stated that “The Searls argue that the 
one year limitation was stayed because of fraud on the 
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part of Earll in concealing the name of the actual lender.” 
Appellants argued and the evidence showed that appellee 
did more than merely conceal the name of the actual lender. 
Appellants argued and the evidence showed that he con¬ 
cealed the true facts and created a false set of facts which 
lie represented to appellants, and he concealed the all- 
important and crucial fact that the lender knew he, as her 
agent, charged appellants a $2,000.00 commission in addi¬ 
tion to the six per cent (6%) interest she charged them. 
If appellee had from the beginning disclosed every other 
fact involved, appellants could not have made out a case 
of usurv until thov were informed of the latter fact. That 

m> * 

fact was the connecting link in the proof that the trans¬ 
action was usurious. If appellee’s wife had not known that 
fact, she would have been in the same category that any 
other third person who might have made the loan would 
have been in even if appellee had been such third person’s 
agent too. That fact was crucial to the finding that the 
transaction was usurious. If, as theretofore, that fact had 
not been disclosed at the trial, there could not have been 
a finding that the transaction was usurious. Fowler v. 
Equitable Trust Co., supra; Richards v. Bippus, supra ; and 
Searl v. Earll, supra. The opinion of the Municipal Court 
of Appeals does not go far enough in its recitation and 
consideration of the facts. It does not go to or consider 
this crucial fact of knowledge of the lender that her agent 
charged the borrowers a commission in addition to the 
interest she charged. Non-disclosure of such a fact—one 
peculiarly within the knowledge of appellee and the lender— 
was a fraudulent concealment of the cause of action. 

Appellants pitched their counterclaim on an allegation 
that appellee was the lender. That turned out to be the 
correct theory because appellee, having concealed his 
agency for the lender and the identity of the lender, had 
placed himself in the category of an agent for an undis¬ 
closed principal and, therefore, he was liable as the prin¬ 
cipal, as alleged. Mayer v. Buchanan, D. C. Mun. App., 
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50 A. 2d 595, 597, 75 W. L. R. 66, and cases cited therein. 

We respectfully submit that the evidence shows that 
there was fraud on the part of appellee and, therefore, the 
question of whether fraud will stay or extend the one year 
period of limitation provided in Code Section 28-2704 is 
involved now and was involved in the Municipal Court of 
Appeals and that court should have decided between the 
conflict of authority on the question. 

As shown in the annotation in 15 A. L. R. 2d 500, cited 
in the opinion of the Municipal Court of Appeals, the more 
recent authorities hold that a limitation like that in Code 
Section 28-2704 may be stayed or extended by fraud to the 
same extent as a general statute of limitations may be 
extended. 

In Johnson v. Taylor , 73 F. Supp. 537, Judge Holtzoff 
said: 

“(1) It is well settled in this jurisdiction that in an 
action based on fraud, the statute of limitations begins 
to run, not when the cause of action accrued, but from 
the discovery of the facts out of which the claim arose, 
or from the time when the facts should have reason¬ 
ably been found out in the exercise of due diligence. 


Judge Holtzoff proved his foregoing statement of the 
law with an imposing array of authorities. We respect¬ 
fully submit that the rule should be the same in relation to 
the one year limitation provided in Code Section 28-2704. 

2. The court erred in ruling that an agent for borrowers is 
not under a duty to disclose to his principals the fact that 
he is also the agent for the lender and the identity of the lender 
if the borrowers never asked him to disclose the name of the 
lender or his relation to the lender. 

There is no question that appellee was appellants’ agent 
for the purpose of obtaining the loan for them. The 
undisputed evidence showed that. (D. Ex. 1, App. 53) 
The Municipal Court of Appeals so found in its decision 
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on the first appeal. (App. 14-23) Appellee testified that 
he was also the agent for the lender and that he concealed 
that fact as well as the identity of the lender. (See evi¬ 
dence reviewed on pages 10-11 of this brief.) 

It is true that appellants never asked appellee to dis¬ 
close the name of the lender or his relation to the lender, 
but that failure is explained by the misleading misrepre¬ 
sentations appellee made to appellants before and after 
the loan was made. Moreover, whether appellants made 
that inquiry is not the question. The question is whether 
appellee, as their agent, owed appellants the duty of 
voluntarilv disclosing to them all the facts within his 
knowledge relating to the transaction, including the fact 
of his agency for the lender, the identity of the lender and 
the fact that the lender knew he charged appellants a 
$2,000.00 commission in addition to the six per cent (6%) 
interest the lender charged. We respectfully submit that 
the Municipal Court of Appeals’ ruling that there was no 
fraud on appellee’s part because he “was never asked 
to disclose the name of the lender or his relation to the 
lender” is based upon a misconception and/or misapplica¬ 
tion of the applicable rule of agency established by deci¬ 
sions of the Supreme Court and this Court and by the 
general law of agency. 

In Tyssoivski v. F. H. Smith Company , 35 App. D. C. 
403, 407-408, this Court said: 

“The gist of the action of deceit is the producing, 
with fraudulent intent, of a false impression upon the 
mind of the other party. It is unimportant, if this 
result is accomplished, whether the means employed 
are affirmative or negative, that is, whether they con¬ 
sist of words or acts, or amount to no more than a 
concealment or suppression of material facts peculi¬ 
arly within the knowledge of the guilty party. Stewart 
Wyoming Cattle Ranch e Co., 128 U. S. 383, 32 L. 
ed. 439, 9 Sup. Ct. Rep. 101. Here one party, sustain¬ 
ing a fiduciary relation to the other party* has held 
out to him the existence of a certain state of facts 



material to the subject of the contract. Knowing that 
the action of the other will be induced by such state¬ 
ment, it is incumbent upon him, if a change has oc¬ 
curred which may affect the action of the other, to 
make full disclosure to such other party. By sup¬ 
pressing knowledge of such change, be becomes re¬ 
sponsible for the misapprehension and damage ensuing. 
Loewer v. Harris, 6 C. C. A. 394, 14 U. S. App. 615, 
57 Fed. 368. When, therefore, the officers of the de¬ 
fendant company induced the plaintiff to enter into 
said agreement of sale, it was incumbent upon them 
to disclose to the plaintiffs the material fact that, 
under said contract of purchase, title was to be given 
free of leases. Knowing of the existence of leases, 
and knowing of the provision in said contract of sale, 
that rents should be adjusted to date of transfer, it 
certainly cannot be said as matter of law that the 
officers of the defendant were not guilty of fraudulent 
representation by the suppression of said provision 
in said Hutchins contract of purchase. They must 
have known that the suppression of such information 
would be likely to produce a false impression upon 
the minds of the plaintiffs, and induce them to enter 
into a contract which, had they known all the facts, 
they would not have entered into.” 

3. The court erred in ruling that appellee did not waive the 
bar of the statute of one year limitation (a) by failing to plead 
the one year limitation as a defense, (b) by filing an action to 
recover the unpaid balance of the usury involved in the trans¬ 
action, or (c) where appellee's waiver of the benefit of the bar 
had resulted in a judgment theretofore entered in the case 
which was res judicata of the issue. 

(a) The Municipal Court ruled that appellee waived 
the benefit of the bar of the statute by failing to specially 
plead the statute. (App. 5-10) The Municipal Court of 
Appeals reversed that ruling. (See page 2 of opinion. 
App. 11) 

The construction that the Municipal Court of Appeals 
placed on the one year period of limitation contained in 
Code Section 28-2704 does not take into consideration 
Municipal Court Rule 8(c), requiring the statute of limita- 
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tions to be specially pleaded. That rule, requiring that the 
statute of limitations be specially pleaded, relates to plead¬ 
ings, practice and procedure “to provide for the efficient 
administration of justice” and, therefore, is within the 
rule-making power of the Municipal Court. 

Code Section 2S-2704, while it prescribes the one year 
period of limitation, is silent on the question of whether 
or not that limitation must be specially pleaded. The 
Municipal Court rule, requiring the statute of limitations 
to be specially pleaded, merely implements the statute “to 
provide for the efficient administration of justice.” The 
Municipal Court, in the exercise of its rule-making power, 
has provided by rule what Congress failed to cover in the 
statute. 

None of the cases cited by the Municipal Court of Appeals 
in support of its conclusion that the one year period of 
limitation did not have to be specially pleaded involved a 
rule like Municipal Court Rule 8(c), requiring the statute 
to be specially pleaded. Consequently, the cited cases are 
not in point and are not controlling. 

The statute defining the Municipal Court’s rule-making 
power substantially followed the Act of June 19, 1934, Ch. 
651 (2S USCA 2072), empowering the Supreme Court to 
prescribe rules for the United States District Courts, which 
provides as follows: 

“Be it enacted . . . That the Supreme Court of the 
United States shall have the power to prescribe, by 
general rules, for the district courts of the United 
States and for the courts of the District of Columbia, 
the forms of process, writs, pleadings, and motions, 
and the practice and procedure in civil actions at 
law. Said rules shall neither abridge, enlarge, nor 
modify the substantive rights of any litigant. They 
shall take effect six months after their promulgation, 
and thereafter all laws in conflict therewith shall be 
of no further force or effect.” 

Pursuant to that statute, the Supreme Court adopted 
a similar rule (FRCP S(c)) requiring the statute of limita- 
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tions to be specially pleaded in United States District 
Courts. 

Counsel for appellants have not found any reported de¬ 
cisions involving the Act of June 19, 1934, that would be 
applicable in the case at bar. 

"We respectfully submit that this Court should hold that 
Municipal Court Rule 8(c) implements Code Section 28- 
2704 “to provide for the efficient administration of justice” 
and merely provides by rule of court what Congress failed 
to cover in the statute. 

(b) Moreover, appellee waived the bar of the one year 
period of limitation bv filing an action to recover the 
unpaid balance of the usury involved in the transaction. 

In the case of United States v. Capital Transit Company , 
108 F. Supp. 348, Judge Youngdahl held that when the 
United States commenced the action, it conceded that the 
matter involved should be fully litigated and that the 
counterclaim of the Capital Transit Company was not 
barred under the statute of limitations contained in the 
Federal Tort Claims Act even though it would have been 
barred if involved in a separate and original action. 

The Municipal Court of Appeals concluded that this 
argument is answered by this Court in Hill v. Halves, 79 
U. S. App. D. C. 168,144 F. 2d 511. However, the question 
involved now was not involved in that case because there 
was no counterclaim involved in that case. This contention 
of appellants can arise only where the one year period 
of limitation provided in Code Section 28-2704 is raised as 
a bar to a counterclaim for usury. 

(c) Furthermore, the matter of appellee’s waiver of 
the benefit of the bar of the statute, had gone so far in 
this case that it had resulted in a judgment theretofore 
entered in the case which was res judicata of every issue 
in the case, including the bar of the statute and excluding 
only the amount to be recovered. The Municipal Court 
of Appeals had decided on the first appeal that the right 
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to recover existed. That court had directed a new trial 
of the counterclaim “for the purpose of determining what 
amount, if any, is recoverable by Mr. and Mrs. Searl.” 
Judgment on that decision was entered in the Municipal 
Court of Appeals and judgment on its mandate to that 
effect was entered in the Municipal Court. So that neither 
the bar of the statute nor anything else was a defense and 
the only question on the new trial of the counterclaim was 
how much usury had been paid by appellants to appellee. 

4. The court erred in failing to sustain the judgment of the 
Municipal Court against appellee as a recovery for deceit and 
duplicity as to which the limitation is three years from the 
time of discovery of the deceit and the measure of appellants' 
compensatory damages is the usury paid. 

In the Municipal Court of Appeals, the brief for appel¬ 
lants contended that the judgment of the Municipal Court 
can be and should be sustained as a recovery for deceit 
and duplicity as to which the statute of limitations is three 
years from the time of the discovery of the deceit. The 
trial judge did not base his findings and judgment solely 
on the theory of usury and exclude the theory of deceit 
and duplicity on the part of appellee. (App. 5-10) Usury 
was the measure of appellants’ compensatory damages for 
appellee's deceit and duplicity as well as for his breach 
of the usury statute. 

On the oral argument, counsel for appellants pointed 
out that on the merits of the case it had been established 
that appellee was guilty of deceit and duplicity as well as 
of exacting usury, that he was the agent of the lender and 
had been for twenty-five years; yet, without informing 
appellants of the fact, he accepted employment and compen¬ 
sation as their agent to procure the loan for them; that 
he acted as agent for both sides, that he deceived appellants 
and he continued the deceit until the time of the first trial 
and, therefore, the statute of limitations, whether it was 
one year as for the usury, or three years as for the deceit 
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and duplicity, did not even begin to run until the true 
facts were disclosed during the course of the first trial. 

Apparently taking its language from the context of the 
counterclaim rather than from the brief and oral argument 
for appellants, the Municipal Court of Appeals stated that 
the appellants’ alternative claim and argument were for 
the recovery of “secret profits, and that the judgment may 
be sustained as one for recovery’ of secret profits.” That 
is not what was involved and that is not the way the case 
was presented to the Municipal Court of Appeals. 

The Municipal Court of Appeals stated also that “The 

case as tried and made out was one of usurv and not 

•> 

secret profits.” AVe agree that the case was not tried or 
made out as one of secret profits, but we respectfully sub¬ 
mit that the Municipal Court’s decision and judgment 
thereon can be, and should be, sustained as a recovery for 
deceit and duplicity as to which the statute of limitations 
is three years from the time of the discovery of the deceit 
(See Code Section 12-201) and as to which the amount 
of usury paid by appellants to appellee is the measure of 
appellants’ compensatory damages. (See Judge Myers’ 
opinion, App. 5-10) 

It is inconceivable that appellee, who, when acting as 
agent for the lender, without appellants’ knowledge or con¬ 
sent, as well as their agent, exacted usury from appellants 
and fraudulently concealed from appellants, until the time 
of the first trial, the facts which established that usury was 
exacted, is not liable for the damages resulting from his 
fraud, deceit and duplicity. If the one year period of 
limitation is a bar to the recovery of the usury, certainly 
it is no bar to the recovery of the damages resulting from 
his fraudulent concealment, until the time of the first trial, 
of the facts which established their cause of action for the 
recovery of the usury. Surely, under modern pleading, 
the intent and purpose of which was to do away with 
technicalities and loopholes, through which parties litigant 
formerly could slip out from under their legal liabilities, 
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and to substitute a system of pleading under which parties 
litigant are entitled to receive only a short and plain 
statement of the claim showing the nature and extent of 
the claim, (FRCP S(a)) appellee in this case received 
sufficient notice of what was involved and the nature and 
extent of appellants ’ claim. No one knew better than 
appellee what was involved. He knew the true facts and 
he knew the false facts that lie had led appellants to believe. 
He was the creator of both sets of facts. He knew that 
usury as well as deceit was involved. He knew that he 
was the perpetrator of both. He also knew that duplicity 
was involved and that he was the one guilty of duplicity. 
In the light of the evidence, appellants’ counterclaim gave 
appellee sufficient notice of the nature and extent of appel¬ 
lants’ claim against him to justify any court to award 
judgment in favor of appellants against appellee on any 
theory the court may conclude is warranted by the evidence. 
Rule 15(b) of the Federal Rules of Civil Procedure 
provides: 

“(5) Amendments to Conform to the Evidence. 

AVhen issues not raised by the pleadings are tried by 
express or implied consent of the parties, they shall be 
treated in all respects as if they had been raised in 
the pleadings. Such amendment of the pleadings as 
may be necessary to cause them to conform to the 
evidence and to raise these issues may be made upon 
motion of any party at any time, even after judgment; 
but failure so to amend does not affect the result of 
the trial of these issues. ...” 

CONCLUSION 

It is respectfully submitted that the judgment of the 
Municipal Court of Appeals should be reversed and the 
judgment of the Municipal Court reinstated. 

Respectfully submitted, 

Arthur J. Hiuland, 

Vix cent C. Burke, Jr., 
Attorneys for Appellants 
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53 I. 

PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS 

Filed: November 3, 1947. 

Complaint 

(Suit on a Promissory Note) 

1. The amount in controversy herein is within the exclu¬ 
sive jurisdiction of this Court. 

2. Defendants on or about August 14, 1943, executed and 
delivered to plaintiff a promissory note whereby they pro¬ 
mised to pay to plaintiff or order the sum of $2000. in 
monthly payments of $50.00, principal and interest, said 
interest at the rate of 6% per annum. 

3. Defendants owe plaintiff a balance on account of said 
note in the sum of $1564.58, with interest from October 
1, 1945. 

"Wherefore, plaintiff demands judgment against the 
defendants in the sum of $1564.5S, with interest from Octo¬ 
ber 1, 1945, besides costs. 

*•**••••*• 

54 Filed: December 8, 1947. 

Answer 

1-2. Defendants admit the allegations of paragraphs 1 
and 2 of the complaint. 

3. Defendants deny the allegation of paragraph 3 of the 
complaint and say that on or about August 14, 1943, in the 
District of Columbia, there was a loan of money in the 
amount of $18,000.00 by plaintiff to defendants for which 
defendants promised in writing to pay interest at the rate 
of 6% per annum and, in addition to the said interest at 
the rate of 6% per annum, defendants, at plaintiff’s re¬ 
quest, executed and delivered to plaintiff the promissory 
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note described in paragraph 2 of the complaint in supposed 
payment of his supposed commission for his supposed 
services in obtaining the said loan of money from a third 
party; that in truth and in fact the said loan of money was 
by plaintiff to defendants and the said promissory note was 
executed and delivered by defendants to plaintiff in con¬ 
sideration of a charge made by plaintiff for the said loan 
of money in addition to the said interest at the rate of 
G% per annum, and defendants therefore say that the 
supposed consideration for the promissory note described 
in paragraph 2 of the complaint was an illegal considera¬ 
tion in that it constituted usury. Defendants further say 
that they have made payments to plaintiff on account of the 
said promissory note as follows: 


September 17, 1943 .$ 50.00 

October 18, 1943 . 50.00 

November 15,1943 . 50.00 

December 17, 1943 . 50.00 

January 17, 1944 . 50.00 

March 27, 1944 . 50.00 

April 5, 1944 . 50.00 

April 22, 1944 . 50.00 

June 5, 1944 . 50.00 

September 1, 1944 . 50.00 

September 10, 1944 . 50.00 

September 17, 1945 . 50.00 

September 30, 1945 . 50.00 


TOTAL .$650.00 


• ••••••••• 

55 Counter-Claim 

1. Jurisdiction is founded on Section 11-755 of the Dis¬ 
trict of Columbia Code, 1940 Edition. 

2. On or about July 22,1943, defendants employed plain¬ 
tiff as their agent to obtain from them a loan of money 
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from a third party and, in consideration of his services in 
obtaining the same, defendants promised to pay to plaintiff 
the sum of $2,000.00 in the form of a promissory note, pay¬ 
able $50.00 per month, including interest at 6% until paid. 

3. On or about August 14, 1943, Plaintiff pretended to 
have obtained the said loan of money in the amount of 
$18,000.00 for defendants from a third party and thereby 
caused them to execute and deliver therefor a promissory 
note payable to a third party and providing for the payment 
of interest on $18,000.00 at the rate of 6% per annum and, 
in addition to the said interest at the rate of 6% per annum, 
caused defendants to execute and deliver to plaintiff the 
promissory note described in paragraph 2 of the complaint 
filed herein in supposed payment of his supposed commis¬ 
sion for his supposed service in obtaining the said loan 
of money from a third party. 

4. Defendants repaid the principal of the said loan of 
money in full and, in addition thereto, defendants made 
payments on account of the said interest thereon at the rate 
of 6% per annum as follows: 


December 7, 1943 .$100.00 

December 14, 1943 . 170.00 

August 31, 1944 . 540.00 

March 3, 1945 . 540.00 

July 31, 1945 . 540.00 

January 2, 1946 . 540.00 

January 15, 1946 . 186.00 


and defendants made payments on account of the promis¬ 
sory note described in paragraph 2 of plaintiff’s complaint 
as itemized in paragraph 2 of the foregoing answer which 
by reference is incorporated in and made a part 
hereof. 

56 5. In truth and in fact the said loan of money was 

by plaintiff to defendants and plaintiff actually re¬ 
ceived for his own use and benefit all of the money paid by 
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defendants as itemized in paragraph 4 of this counter¬ 
claim, and thus, by and through his agency for defendants 
as aforesaid, made secret profits for himself at their 
expense. 

Whereof, defendants demand judgment against plaintiff 
in the sum of Three Thousand Dollars ($3,000.00), with 
interest from January 15, 1945, and costs. 

»••••••••• 

57 Filed: January 7, 1948. 

Reply to Counterclaim 

Plaintiff admits the allegations of paragraph 2 of the 
Counterclaim but avers the consideration which defendants 
promised to pay to him involved the performance of other 
services on the part of plaintiff in addition to those men¬ 
tioned in said paragraph 2. Plaintiff denies the remaining 
allegations of the Counterclaim and denies any indebted¬ 
ness unto the defendants. 

»••••••••• 

63 Filed in Chambers 

July 20, 1953 

Opinion of the Court 

This matter came on for hearing before the Court with¬ 
out a jury upon the counterclaim filed by the defendants 
Mr. and Mrs. Searl to recover damages from the plaintiff 
Mr. Earll as a result of usury and alleged fraudulent con¬ 
cealment in connection with a loan made to them by the 
latter in 1943. The case was first tried in this Court (with 
Judge Cayton sitting by designation as trial judge) and 
upon appeal, a judgment in favor of Mr. Earll on the prin¬ 
cipal claim and a general finding on the counterclaim in his 
favor was reversed by the Municipal Court of Appeals on 
November 18,1948. (62 A.(2d) 374) 

To clarify the present issues, it is necessary to review 
what has occurred in this case to date: On November 3, 
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1947, Mr. Earll filed suit on a promissory note executed by 
the defendants Mr. and Mrs. Searl in the amount of 
$2000.00 to cover a commission due him. The claimed 
balance on said note was $1564.58, with 6% interest from 
October 1, 1945. Mr. Searl had approached Mr. Earll, a 
licensed real estate broker, to secure a loan of $18,000.00 on 
certain unimproved real estate on which there was already 
a loan between the same parties of $7,875.00. On July 22, 
1943 Mr. and Mrs. Searl signed a letter authorizing Mr. 
Earll to obtain the $18,000.00 blanket first trust loan on the 
unimproved lots and to sell two notes owned by them at a 
net price of $2,266.4S. In consideration thereof, they 
agreed to pay Mr. Earll a commission of $2000.00 in the 
form of an unsecured note with interest at 6% payable in 
monthly installments of $50.00. The $18,000.00 loan incor¬ 
porated and paid off the prior existing loan of $7,875.00 on 
the same property. The promissory note given by the 
Searls for the said loan was made payable to one Wolsten- 
croft a “straw party’’ known by both parties to be Mr. 
Earll’s secretary, who in turn endorsed it in blank without 
recourse and delivered it to Mr. Earll. This note was sub¬ 
sequently extinguished by payments of principle and 
interest payable to Mr. Earll. Payments on the $2,000.00 
commission note were discontinued after 13 payments 
totalling $650.00 and the principal suit was filed for the 
balance. It was definitely established at the trial below that 
the money loaned was from the funds of Mrs. Earll and 
that her husband had acted as her agent throughout 
65 the transaction. However, Mr. and Mrs. Searl, 
although accepting this fact, contended that usury was 
clearly shown by the evidence and was a valid defense to 
any recovery by the agent on the promissory note for his 
commission in the matter. The appellate court upheld this 
contention stating in part in its opinion: “We believe that 
the charging of the commission plus the charging of 6% 
interest was the price paid by Mr. and Mrs. Searl for the 
loan from Mrs. Earll and was made with the latter’s knowl¬ 
edge, consent and approval, and that this constituted 
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usury’’. With respect to the counterclaim on which the 
trial court had made a general finding for Mr. Earll, the 
appellate court ordered a “new trial * • * for the purpose 
of determining what amount, if any, is recoverable by Mr. 
and Mrs. Searl.” At the beginning of the new trial on the 
counterclaim the plaintiff (defendant thereto) orally moved 
to amend his reply by setting up the statute of limitations. 
The Court permitted counsel for both parties to argue 
motion and then took it under advisement. By stipulation, 
the parties agreed that the Court should consider the tran¬ 
script of evidence and exhibits of the original trial below. 

The Court has read and considered the transcript of 
testimony and exhibits of the original trial and the briefs 
filed by counsel for both parties in connection with the 
appeal and in support of their present positions in this 
trial. 

(1) In connection with the motion by the defendant to 
the counter-claim (Mr. Earll) to permit him to amend his 
answer thereto, the Court is of the opinion that the request 
for the amendment should be denied. Although monthly 
payments on the promissory note for $2000.00 were stopped 
after September 30, 1945, suit was not instituted by the 
plaintiff until November 3, 1947, more than two years after 
the right of action arose. The one year in which a suit 
under the usury statute could be filed had passed. After 
the counterclaim had been filed by Mr. and Mrs. Searl in 
their defense to the suit on the promissory note, Mr. Earll 
did not offer as a defense the bar of the statute of limita¬ 
tions which being an affirmative defense must be pleaded. 
The question of statutory bar was never presented to the 
trial court below at any time during the proceedings there, 
nor was it argued upon appeal to the Municipal Court of 
Appeals. The Court, therefore, finds that the plaintiff 
65 Mr. Earll has waived the statute of limitations as a 
defense to the counterclaim and has no right at this 
time to rely upon the same. 
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(2) Tlie Court finds the following facts: Although the 

monev actually loaned to Mr. and Mrs. Searl came from the 
•> • 

funds on deposit in the name of Mrs. Earll, her husband, 
defendant to the counterclaim, had been acting with full 
authority as her agent in numerous similar transactions 
over a period of 25 years, including other loans to Mr. and 
Mrs. Searl. Mrs. Earll knew that her husband was being 
paid a commission by Mr. and Mrs. Searl for securing the 
present loan of $1S,000.00. There is no evidence that she 
paid him a fee for his services as her agent. However, 
prior to this particular loan, Mr. and Mrs. Earll had main¬ 
tained joint bank accounts which fact would raise some 
question as to the sole ownership of the loan funds and 
forms a not unreasonable basis for an inference that Mr. 
Earll may have had a personal interest in the money loaned 
to Mr. and Mrs. Searl. Mr. Earll was unable to either 
admit or deny that he had a power of attorney at times on 
her bank account. In any event, in view of the husband- 
wife relationship, where the wife was not engaged in the 
loan business and her husband handled the entire trans¬ 
action, it could be reasonably inferred that as a member 
of the household he indirectly shared in the benefits of the 
interest paid by the Searls on the $18,000.00 loan. The 
question of usury has already been settled by the appellate 
court based upon the principle of law that the collection 
of a commission by the lender’s agent with the knowledge 
and consent of the lender plus 6% interest on the principal 
loan exceeded the legal rate of interest in this jurisdiction 
and made it usurious. Both Mr. and Mrs. Earll were 
participating parties in the usurious transaction and 
equally responsible therefor. The evidence is clear that 
Mr. Earll at no time prior to the loan of $18,000.00 and the 
agreement with respect to his commission disclosed to Mr. 
and Mrs. Searl that he was acting as an agent for his 
wife and that it was her money which was being advanced 
for the loan. The relationship between Mr. Earll and the 
person who advanced the loan was not revealed until the 
first trial of this case. 


The Court concludes that Mr. Earll was the principal 
procurer and an equal participant in the usurious transac¬ 
tion with Mr. and Mrs. Searl, arising out of the loan of 
$18,000.00. He handled all matters relating to the loan 
66 including the collection of 6% interest and the com¬ 
mission of $2000.00. He was a beneficiary of the pay¬ 
ments of both the commission and the interest which were 
personally paid to and collected by him. The Court is of 
the opinion that he is responsible for the usury, benefited 
thereby and is liable to Mr. and Mrs. Searl for damages 
arising out of the usurious transaction. 

It is no defense for Mr. Earll to claim that the interest 
payments were passed on to his wife and that she alone is 
liable for their return to Mr. and Mrs. Searl. There is testi¬ 
mony by Mr. Earll that he sold the commission note to his 
wife and then after she had received seven out of the nine 
monthly payments he “re-purchased” it from her. The 
note given for the $18,000.00 loan was made payable to Mr. 
Earll’s secretary, endorsed by her in blank and delivered 
to him. The note was never subsequently endorsed or paid 
to Mrs. Earll but was kept in a safe deposit box held jointly 
by Mr. and Mrs. Earll. The whole picture presented by the 
evidence is that of a very close relationship in which the 
husband handled all the business of the loans and the wife 
merely was the stakeholder of the funds used for the 
benefit of the two. 

The D. C. Code (1951) provides (Title 28, Sec. 2704) 
that “if any person * * * in the District shall directly or 
indirectly take or receive any greater amount of interest 
than # * lawful, • * • the person * * * paying the same 

shall be entitled to sue for and recover the amount of the 
unlawful interest so paid from the person * * * receiving 
the same * * Unlawful interest in the present case con¬ 
sists of $2000.00 and 6% interest on the $18,000.00 loan, 
both of which were taken and received by Mr. Earll per¬ 
sonally. By his procurement and participation as an agent 
for his wife of the 6% interest and the commission knowing 



such total to be in excess of the legal rate of interest in the 
District of Columbia, he became a party to the usury. 

The evidence also discloses that the payments on the 
note of $2000.00 for commission amounted to $650.00 and 
that the 6% interest on the principal loan was paid as 
follows: 


67 December 7, 1943 .$ 100.00 

December 14, 1943 . 170.00 

August 31, 1944 . 540.00 

March 3, 1945 . 540.00 

July 31, 1945 . 540.00 

Januarv 2, 1946 . 540.00 


TOTAL .$2,430.00 


As the sum total of the interest (commission plus interest 
on the loan) recoverable on the counter-claim exceeds the 
jurisdictional limit of this Court, the counter-claimants 
have waived the excess and are therefore entitled to re¬ 
cover only the sum of $3,000.00 plus interest from January 
2, 1946 and costs of this suit. Entry to that effect will be 
made as of July 21, 1953. 

July 20,1953 


/s/ Frank H. Myers, Judge. 
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111 Opinion 

THE MUNICIPAL COURT OF APPEALS 

, FOR THE DISTRICT OF COLUMBIA 

No. 1386 

- Donald M. Earll, Appellant 

v. 

* Everett A. R. Searl and Pearl A. Searl, Appellees. 

Appeal from The Municipal Court for the 

► District of Columbia, Civil Division. 

(Argued October 19, 1953 Decided December 4, 1953) 

* II. Max Ammerman for appellant. 

Arthur J. Hilland, with whom Vincent C. Burke, Jr., was 
on the brief, for appellees. 

Before Hood and Quinn, Associate Judges, and Walsh 
Chief Judge, The Municipal Court for the District of Co¬ 
lumbia, sitting by designation. 

HOOD, Associate Judge: This case commenced as an 

* action by Earll for the balance of a $2,000 note given by 
the Searls to Earll as a commission for securing an $18,000 
loan from Mrs. Earll. On a prior appeal we reversed a 
judgment in Earll’s favor. We held that the taking of 
a $2,000 commission by Earll with the knowledge of his 
wife, for whom he acted as agent, plus the charging of six 
per cent interest on the loan, constituted usury. Searl v. 
Earll, D. C. Mun. App., 62 A. 2d 374, 77 W. L. R. 18. We 

► sent the case back for a new trial on the issue of what 
amount, if any, was recoverable by the Searls on their 
counterclaim. 

y At the new trial no additional evidence was offered. On 

i consideration of the transcript of testimony and exhibits 

on the original trial, the court found for the Searls on 
their counterclaim in the sum of $3,000. It was definitely 
established by our prior decision that the transaction was 
usurious. Hence the only question is whether the Searls 
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are barred from recovery of the unlawful interest paid 
by them. Our statute (Code 1951, 2S-2704) permits re¬ 
covery of all interest paid on a usurious transaction “pro¬ 
vided said suit be begun within one vear from the date 
of such payment.” The counterclaim (and Earll’s suit 
also) was tiled more than a year after the last payment 
by the Sear Is on either the $2,000 note or the $18,000 loan. 
The point is therefore made that any recovery is barred 
by the statute. 

The trial court ruled that Earll had waived the benefit 
of the bar of the statute because he “did not offer as a 
defense the bar of the statute of limitations which being 
an affirmative defense must be pleaded.” The one year 
limitation here involved is not a general statute of limi¬ 
tations. It is a limitation imposed by the statute which 
created the right and is a limitation of the right itself. 
Lewis v. Reconstruction Finance Corporation, 85 U. S. App. 
D. C. 339, 177 F. 2d 654: Moran v. Harrison, 67 App. D. C. 
237, 91 F. 2d 310, 113 A. L. R 505, certiorari denied, 302 
U. S. 740. Lapse of the time limitation not only bars the 
remedy but destroys the liability. Central Vermont R. Co. 
v. White, 23S L T . S. 507. Unlike a statute of limitations it 
need not be pleaded in defense. Carpenter v. United States, 
2 Cir., 56 F. 2d 82S; Morrison v. Baltimore & Ohio R. Co., 
40 App. D. C. 391. We therefore hold that the defense of 
the one year limitation was not waived by failure to plead 
it. And we do not think, as the trial court apparently 
thought, that this defense was waived because not pre¬ 
sented to the court at the original trial and not argued 
before us in the prior appeal. At the original trial the 
main issue was usury or no usury. The trial court there 
found no usury and consequently never reached the ques¬ 
tion of defenses to the claim of usury. And the same was 
true of the prior appeal. We were careful in remanding 
to say that the trial court should determine what amount, 
if any , was recoverable on the counterclaim. 
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The Searls argue that the one year limitation was stayed 
because of fraud on the part of Earll in concealing the name 
of the actual lender. There are many authorities to the 
effect that fraud will not toll the limitation period which 
conditions the right itself, but some of the more recent 
authorities hold that such a limitation may be extended 
by fraud to the same extent as a general statute of limita¬ 
tions may be extended. See Scarborough v. Atlantic Coast 
Line R. Co., 4 Cir., 178 F. 2d 253, 15 A.L.R. 2d 491, cer¬ 
tiorari denied, 339 U. S. 919, and annotation, 15 A.L.R. 2d 
500. We need not decide between this conflict of authority 
because we are convinced that there was no evidence of 
fraud by Earll which prevented the Searls from ascertain¬ 
ing the facts or which induced them to refrain from filing 
suit. It is true Earll did not disclose that the lender was 
his wife, but the Searls knew that the payee of the note 
was a straw party and that Earll was acting either for a 
third party or for himself. Mr. Searl, who negotiated the 
loan for himself and his wife, testified that he assumed 
the lender was a third party but never inquired as to his 
identity. At one time he thought Earll’s uncle was the 
lender, but when he made his last payment he decided Earll 
was the real lender. Of course, if Earll was the lender the 
transaction was obviously usurious, but Searl made no 
move to claim usury until Earll sued on the $2,000 note. 
If Earll was acting as agent for a third party who knew 
he was charging the commission (and this was the actual 
case) then, as we have held, the transaction was likewise 
usurious. But Earll was never asked to disclose the name 
of the lender or his relation to the lender. We see no evi¬ 
dence of fraud on Earll’s part to extend the limitation 
period, assuming that such period may be extended by 
fraud. 

The Searls also argue that EarlPs suit on the note in¬ 
volved the same transaction out of which the usury claim 
arose, and that the counterclaim ought not to be barred 
even if it would have been barred if brought in a separate 
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and original action. In support of this contention they cite 
United States v. Capital Transit Co., D.C.D.C., 10S F. Supp. 
34S. : However, we think this argument is answered by Hill 
v. Hawes, 79 U. S. App. D. C. 16S, 144 F. 2d 511, wherein 
it was held that there is no limitation on a claim of usury 
as a defense to an action on the usurious obligation, but 
that the one year limitation prevents recovery of any ex¬ 
cess of the amount necessary to extinguish the obligation. 
Here, the counterclaim of usury was valid to defeat any 
recovery by Earll on the note but affirmative relief by way 
of recovery of payments made was barred by the statute. 

Finally, the Searls argue that their counterclaim was 
pitched in the alternative for recovery of usurious interest 
or secret profits, and that the judgment may be sustained 
as one for recovery of secret profits. We cannot agree with 
this argument. The six per cent interest on the $1S,000 
loan can hardly be called a secret profit and certainly there 
was nothing secret about the $2,000 note given as a com¬ 
mission. The case as tried and made out was one of usury 
and not secret profits. 

For the reasons stated the judgment is reversed with 
instructions to enter judgment for the plaintiff on the 
counterclaim. 


112 Judgment 

Friday, December 4, 1953 

The Court met pursuant to adjournment. Present: The 
Honorable Nathan Cayton, Chief Judge, Andrew M. Hood 
and Thomas D. Quinn, Associate Judges. 

• • • • • 

Before Andrew M. Hood and Thomas D. Quinn, Associate 
Judges, and Leonard P. Walsh, Chief Judge of The Muni¬ 
cipal Court for the District of Columbia, sitting by designa¬ 
tion. 


i Cf. Sullivan v. Hoover, D.CJD.C,, 6 F. R. D. 513. 
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No. 1386 

Appeal from the Municipal Court for the District of 
Columbia, Civil Division. This cause came on to be heard 
on the transcript of the record from the Municipal Court 
for the District of Columbia, and was argued by counsel. 
On consideration whereof, It is now here ordered and ad¬ 
judged by this Court that the judgment of the said Muni¬ 
cipal Court, in this cause, be and the same is hereby, re¬ 
versed with costs, and that this cause be, and it is hereby, 
remanded to the said Municipal Court with instructions to 
enter judgment for the plaintiff on the counterclaim. 

Andrew M. Hood, Associate Judge. 

December 4, 1953. 


343 THE MUNICIPAL COURT FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. A-23,874 

Memorandum 

I have made a detailed study of the applicable law, in¬ 
cluding the authorities cited to me by counsel. 

Also I have carefully studied the evidence with that close 
scrutiny required by the nature of the charge of usury, and 
by the husband-wife relationship involved. 

I have come to the conclusion that the evidence will not 
support defendants’ claim of usury, and that plaintiff is 
entitled to recover. 

Accordingly, I am ordering these entries to be made in 
the minutes as of March 31, 1948: 

Finding for plaintiff for $1564.58 with interest as claimed. 

Finding for plaintiff on defendants’ counterclaim. 

/s/ Nathan Cayton, Acting Judge 

(Sitting by Designation) 


March 30, 1948 
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Session Resumed 
Wednesday, March 31, 1948 
Judge Cay ton 

Trial—Finding for plaintiff for $1564.58, with interest from 
October 1, 1945 at 6% per annum, against both defendants. 
Further, Finding for plaintiff on defendants’ counterclaim. 

• •••*••••• 


Opinion 

355 THE MUNICIPAL COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA 

No. 646 

Everett A. R. Searl and Pearl A. Searl, Appcdlants, 


v. 

Donald M. Earll, Appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued September 20,1948 Decided November 18,1948) 

Arthur J. Hilland for appellants. 

II. Max Ammerman, with whom Louis 0ttenterg was on 
the brief, for appellee. 

Before Hood and Clagett, Associate Judges, and Neil- 
son, Associate Judge, The Municipal Court for the District 
of Columbia, sitting by designation. 1 

CLAGETT, Associate Judge: The plaintiff below sued 
for the unpaid balance of $1,564.58 and interest on an un¬ 
secured promissory note of $2,000, signed by defendants 
August 14, 1943. He was met with the defense of usury 
and a counterclaim of $3,000 for alleged breach of faith 
while he acted as defendants’ agent. The trial judge in a 
memorandum opinion found that the evidence did not sup- 


1 Code 1940, Supp. V, 11-771. 
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port the defendants’ claim of usury and gave judgment for 
plaintiff in the full amount requested; and also found for 
plaintiff on defendants’ counterclaim. Defendants on this 
appeal assign as error the alleged failure of the trial court 
to make any ruling on the defense that the plaintiff was 
guilty of fraud; and also the ruling that the evidence did 
not support the defense of usury. 

2 

It appears from the record that sometime prior to July 
22,1943, defendant Everett A. K. Seal approached plaintiff 
Earll, a licensed real estate broker, to secure a loan of 
$18,000 on unimproved real estate. The parties had trans¬ 
acted similar business over a number of years and had 
negotiated some ten or more loans. Plaintiff stated he 
might be able to get the money, and there was a general 
discussion of the transaction. At a later date, plaintiff 
drafted a letter for the signature of defendant Searl and 
his wife, which authorized plaintiff to obtain an $18,000 
blanket first trust loan on the unimproved property, and 
sell two notes owned by defendants at a net price of 
$2,266.48. In consideration of these services defendants 
agreed to pay the plaintiff a commission of $2,000 in the 
form of an unsecured note with interest at 6%, principal 
and interest payable at the rate of $50 a month. 

The letter of authority was signed by defendants on July 
22, 1943, and there was no further contact between the 
parties until the time for settlement. The $18,000 loan in¬ 
corporated and paid off an outstanding loan of some $8,750 
previously negotiated between the parties. The promissory 
note given by the Searls for the $18,000 loan was made to 
the order of S. F. Wolstencroft, a ‘‘straw party”, known 
by all parties to be Earll’s secretary. She endorsed it in 
blank without recourse and gave it to Earll, who testified 
that he delivered it to his wife. The note was subsequently 
extinguished by payments of principal and interest made to 
EarlL Payments on the $2,000 note in controversy were 
discontinued after thirteen payments, totaling $650, had 
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been made. The present suit for the balance was then 
instituted. 

The Searl’s defense of usury was based, first, upon the 
allegation contained in their answer that the $18,000 loan 
actually belonged to plaintiff Earll and that since the $2,000 
commission was paid to him a usurious charge was made. 
It is not disputed that if the $2,000 charged as commission 
were added to the 6% interest charged and paid on the 
$18,000 loan the result would constitute usury under the 
District of Columbia statute. 2 However, both plaintiff 
Earll and his wife claimed and apparently established to 
the complete satisfaction of the trial court that the money 

3 

loaned was the sole and separate property of Mrs. Earll, 
and that he had acted as her agent in this transaction as he 
had been doing in similar instances for some 25 years. 
The evidence on this point was so conclusive that the de¬ 
cision of the trial court in this respect is not open to ques¬ 
tion on appeal. 

During the progress of the trial defendants accepted, 
tacitly at least, the contention that the money loaned be¬ 
longed to Mrs. Earll, but they thereupon urged, based upon 
the evidence adduced, the legal principle that where a len¬ 
der’s agent, with the lender’s knowledge and approval, 
takes the borrower’s separate promissory note payable to 
himself for his compensation for obtaining the loan for the 
borrower, the agent can not recover on the note from the 
borrower when the interest on the principal loan plus the 
agent’s commission totals more than the legal rate. 

This principle is well established in the law. The leading 
case on the subject is Fowler v. Equitable Trust Co., 141 
U. S. 384, in which the trust company made a loan to Fowler 
at the legal rate of interest and in addition Fowler, the bor¬ 
rower, paid Johnston, through whom the loan was nego¬ 
tiated, a commission of $100. Johnston received no com- 


2 Code 1940, 2S-2703. 


pensation from the trust company. He testified, however, 
that shortly before this loan was made he had an under- 
standing with the trust company that he was acting as its 
agent and that the company was to pay him nothing and 
that he was to procure whatever pay he had from the 
borrower. The Supreme Court held the arrangement usuri¬ 
ous largely on the ground that the $100 paid to the trust 
company’s agent was a part of the amount which the bor¬ 
rower was required to pay for the use of the money 
borrowed. 

In Richards v. Bippus, 18 App. D. C. 293, 299, a wife in¬ 
trusted $300 to her husband to be loaned to a third party 
at the highest rate of interest permissible in the District of 
Columbia and the borrower agreed to pay the husband $50 
as a bonus. Instead of paying the $50 separately the note 
was made for $350, and the wife testified that she was to pay 
over the $50 to the husband. The arrangement was held 
usurious, the court saying: “Now, had he (the husband) 
received this bonus in cash, or taken a separate obligation 
therefor payable to himself, and had received for the plain- 

4 

tiff (the wife) a note for $300 only and delivered the same 
to her without her knoicledge or approval of the exaction 
for his own exclusive benefit, her right to recover both the 
principal and interest of her note would not be impaired,” 
citing Call v. Palmer, 116 U. S. 98. (Emphasis supplied.) 
The court at p. 300 went on to state the rule governing such 
cases as follows: “The doctrine established by the weight 
of authority is this: The note or obligation is affected with 
usury if the principal makes the loan, knowing that his 
agent has exacted a bonus or commission, though for his 
own sole benefit, which, with the interest payable to the 
principal, would amount to more than the Kite permitted by 
law,” citing 27 A. & E. Encyc. Law 1006,1007, and Fowler 
v. Equitable Trust Co., supra. To the same effect is Whaley 
v. American Freehold Land-Mortgage Co. of London, Ltd., 
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4 Cir., 74 Fed. 73, 77-78, wherein the rule is stated as 
follows: 

“But when a lender authorizes his agent to make loans 
for him under a general arrangement that he must look to 
the borrower for his compensation, and such agent for the 
lender effects a loan, and charges the borrower a commis¬ 
sion, this will make the contract usurious, whether the lender 
knew of the charge or not, for this exaction is by the au¬ 
thority of the lender, the principal.” 3 (This rule, of course, 
applies only when the interest plus the commission exceeds 
the legal rate.) The burden of proof is upon the borrower 
to show that the lender knew, or was chargeable with 
knowledge that his agent exacted a commission from the 
borrower in excess of the legal rate of interest. 4 However, 
the mere fact that there is a family or trust relationship 

5 

between the lender and the agent has not been construed as 
sufficient to impute knowledge to the lender in the absence 
of other evidence, even though the lender knew he was not 
paying the agent. 5 As to what constitutes knowledge by 


3 See also Dodson v. Peek, Tex. Civ. App., 75 S. W. 2d 461; Penziner v. 
West American Finance Co., 13 Cal. App. 578, 24 P. 2d 501, affirmed 10 Cal. 
2d 160, 74 P. 2d 252; Jones v. Gay, 139 X. Y. S. 158; Knoup v. Carver ct al., 
74 X. J. Eq. 449, 70 Atl. 660; Clarke v. Havard, 111 Ga. 242, 36 S. E. 837; 
Union Mortgage Banking <£- Trust Co. V. Eagood, C. C. D. S. C., 97 Fed. 360; 
Brainc v. Rosswog, 13 App. Div. 249, 42 X. Y. S. 109S, appeal dismissed 153 
X. Y. 647, 47 X. E. 1105; Dayton v. Dearholt, S5 Wis. 151, 55 X. W. 147; 
Bliven v. Lydecker. 130 X. Y. 102, 28 X. E. 625; Sherurood v. Roundtree, C. C. 
S. D. Ga., 32 Fed. 113; Demarcst v. Van Dcnberg, 41 X. J. Eq. 63, 3 Atl. 69; 
Bonus v. Trefz, 40 X. J. Eq. 502, 2 Atl. 369; Meers v. Stevens et al., 106 Ill. 
549; Wyethe V. Braniff et al., S4 X. Y. 627; Bingham v. Myers et al., 51 Iowa 
397, 1 X. W. 613; 19 L. R. A. (X. S.) 391; 6 Williston, Contracts (rev. ed.) 
$ 1697. 

4 Friedman v. Bruner, 25 Misc. 474, 54 X. Y. S. 997; Ammcrman v. Ross, 
84 Iowa 359, 51 X. W. 6; Stillman v. Korthrup, 109 X. Y. 473, 17 X. E. 379; 
Olmstead v. Xcic England Mortgage Security Co., 11 Xeb. 4S7, 9 X. W. 650. 

5 Agent son of lender: Franzen v. nammond, 136 Wis. 239, 116 X. W. 169; 
Ammerman v. Ross, supra; Bonus v. Trefz, supra; Rogers v. Buckingham, 33 
Conn. 81. Agent husband of lender: Bovee v. Butters. 92 Minn. 149, 99 X. W. 
641; Short v. Pullen. 63 Ark, 3S5, 38 S. W. 1113; Bingham v. Myers ct al., 
supra (husband collected interest for wife, and applied his bonus in part at 
least to his wife's support). Miscellaneous: Gantzer v. Schmeltz, 206 Ill. 560, 
$9 X. E. 584 (agent trustee under deed of trust securing loan) ; Moore v. 
Bogart, 19 Hun. (X. Y.) 227; Condit v. Baldwin, 21 X. Y. 219 (agent at¬ 
torney for lender). 


the lender of the charge of a commission by the agent, it is 
held that such knowledge may be implied as well as actual. 6 
It has also been held that the understanding that the agent 
is to look to the borrower for his remuneration is often de- 
ducible from the fact that the lender avails himself of the 
agent’s services without paying anything therefor. 7 

Defendants here urge that circumstantial evidence was 
conclusive that Mrs. Earll knew of the charging of the com¬ 
mission by her husband while acting as her agent and that 
since neither Mrs. Earll nor Mr. Earll denied such knowl¬ 
edge on her part the evidence was undisputed and hence 
that the trial court was bound as a matter of law to hold 
the transaction usurious. 

The evidence relied upon in support of this contention is 
as follows: Both Mr. and Mrs. Earll testified that he acted 
as her agent in this as well as in numerous other similar 
transactions over a period of more than 25 years, including 
other loans to Mr. and Mrs. Searl. The husband secured 
these loans for his wife, prepared all necessary papers, at¬ 
tended to the collection of interest and principal without 
her name ever appearing, and no evidence was adduced 
showing that she paid him for his services. Plaintiff ad- 

mittedlv handled this and other similar transactions so that 
* 

the borrower would not know the identitv of the lender. 
For a long period while the husband and wife were con¬ 
ducting such loan transactions together but prior to this 
particular loan, Mr. and Mrs. Earll maintained joint bank 
accounts. 

6 

The strongest evidence on the subject of knowledge and 
approval had to do with the following: Mrs. Earll’s $18,000 
loan of August 14,1943, to Mr. and Mrs. Searl was used in 
part to pay off a previous loan of $8,750 made on Decem¬ 
ber 17, 1941, between the same parties through the agency 

6 Note 21 A. L. R 854. 

" Note 21 A. L. R. 860; New England Mortgage Security Co. v. Gay, C. C. 
\S. D. Ga., 33 Fed. 636, appeal dismissed 145 U. S. 123; Banks v. Flint, 54 
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of Mr. Earll. While Mrs. Earll received a 6% first trust 
note in this prior transaction for the full amount of $8,750, 
the sum actually loaned by her was only $7,875; the balance 
of $875 was deducted upon settlement at the title company 
and shown on the settlement sheet under the heading “to 
commission deducted.” It was not questioned that this 
commission was received by Mr. Earll. Books kept by Mrs. 
Earll showed, and it was admitted at trial, that she received 
interest at 6% on the face value of the $S,750 rather than on 
the actual amount loaned of $7,875. A similar practice has 
been condemned in another case. 8 A bank official testified 
that only the difference between the amount of the note and 
the commission, or $7,875, was checked out on December 
17, 1941, the date of this transaction, from the joint bank 
account which was subsequently transferred into the name 
of Mrs. Earll. It results that in the 1941 transaction Mrs. 
Earll received from Mr. and Mrs. Searl a note which in¬ 
cluded not only the money loaned by her at 6% interest 
but also a commission for 10% of the note. Such transac¬ 
tion was plainly usurious under Richards v. Bippus, 18 App. 
D. C. 293. Since the $18,000 loan by Mrs. Earl was in part 
a renewal or refunding of the 1941 transaction, it follows 
also that, at the very least, Mrs. Earll knew her husband 
was charging commissions in connection with her loans 
made to Mr. and Mrs. Searl. 9 

Another circumstance relied upon by defendants to show 
Mrs. Earll’s knowledge was the fact that shortly after the 
1943 transaction had been consummated Mr. Earll placed 
for collection his $2,000 commission note, which is the sub¬ 
ject matter of this suit, with the bank used by himself and 
Mrs. Earll. They both testified that he “sold” the note to 
his wife and then “repurchased” it after she had received 

8 Earll v. Pickens, 72 App. D. C., 113 F. 2d 150. 

9 See also 6 Williston, Contracts (rev. ed.) $ 1688: <f Where an obligation 
originally given for a loan is tainted with usury subsequent renewals thereof 
will be open to the same defense. ’ ’ 
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7 

seven out of nine $50 payments made on the note while it 
was in the bank. Such evidence of Mrs. Earll’s knowledge 
of the commission came after rather than before the trans¬ 
action was consummated, but it was cumulative in its 
nature. 

We have concluded that in the absence of any denial by 
Mrs. Earll that she had knowledge that her husband while 
acting as her agent was charging a commission on this and 
prior loans made by her to Mr. and Mrs. Searl the evidence 
was undisupted that she had such knowledge and that the 
practice was approved by her. It can hardly be questioned 
that his services in this respect were of direct benefit to her 
and that such services were of a business rather than a 
personal nature. He not only provided her with an outlet 
for her money, but he acted as her collection agent and, 
by keeping her identity secret, saved her from all annoy¬ 
ance. Indirectly she benefited from his commissions as a 
member of his household. 

Viewing the facts of the present case in the light of the 
rules of law stated above, it is observed that plaintiff had 
been operating as his wife’s agent for a number of years 
without remuneration from her for his services. In this 
particular transaction the conclusion is inescapable that 
plaintiff was his wife’s agent, not after the acceptance of 
defendants’ agency letter but from the date of the previous 
$8,750 loan. The interests of all the parties were continu¬ 
ing ones, and the $18,000 loan was a mere refinancing of a 
previous transaction between identical parties with addi¬ 
tions. Plaintiff’s agency services to his wife were of a con¬ 
tinuing nature, and he was recompensed by commissions 
extracted from the borrowers rather than by her. Under 
such circumstances, can it be said that Mrs. Earll did not 
participate in the commissions, benefit from them, or have 
knowledge of their existence? 

We believe that the charging of the commission plus the 
charging of 6% interest was the price paid by Mr. and Mrs. 
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Soarl for the loan from Mrs. Earll and was made with the 
latter’s knowledge, consent and approval, and that this con¬ 
stituted usury. While the qeustion of such knowledge and 
approval is primarily one for the trier of the facts, yet here 
the evidence was such that we believe only one reasonable 
inference could be drawn therefrom. 

8 

Plaintiff urges, however, that even if this conclusion 
might be justified it can not stand in the present case be¬ 
cause the commission note was given to Mr. Earll not only 
for negotiating the $1S,000 loan but also for selling certain 
other notes and that this sale alone constituted valid con¬ 
sideration for the $2,000 note. But we view this transaction 
as an entity. While plaintiff’s evidence amounted to an 
admission that he had charged a 10% commission for mak¬ 
ing this and previous loans to defendants, the amount of the 
loan was $18,000, the amount of the notes sold was $2,266.40, 
and Mr. Earll’s letter to the title company which closed the 
transaction stated the $2,000 note was for these “and other 
services performed.” Even if the remainder of the trans¬ 
action was perfectly legal, it is difficult to see how that part 
of the consideration can cleanse the illegal portion. Where 
there is a single consideration for one or more promises 
and any part of the consideration is illegal, the promises 
are wholly unenforceable. 10 

In the view that we take of the case, we find it unnecessary 
to decide the final error assigned by defendants, that the 
trial court failed to make a specific finding on the issue of 
whether plaintiff was guilty of fraud by acting as agent 
both for the lender and the borrower without disclosing to 
the borrower the dual nature of his agency. The issue was 
not raised specifically in the pleadings except by inference 
in defendants’ counterclaim, and the trial court made a 
general finding for plaintiff on such counterclaim. With 
respect to such counterclaim we conclude that a new trial 

10 See 6 Williston, Contracts (rev. ed.) $ 1780 et scq.; Restatement, Con¬ 
tracts $ 606. 
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should be ordered for the purpose of determining what 
amount, if any, is recoverable by Mr. and Mrs. Searl. 11 

Reversed , with instructions to award 
a new trial in accordance with this 
opinion . 


356 Judgment 

Thursday, November 18,1948 

The Court met pursuant to adjournment. Present: The 
Honorable Nathan Cayton, Chief Judge, Andrew M. Hood 
and Brice Clagett, Associate Judges. 


Before Andrew M. Hood and Brice Clagett, Associate 
Judges, and George D. Neilson, Associate Judge, The Mu¬ 
nicipal Court for the District of Columbia, sitting by 
designation. 

Everett A. R. Searl and Pearl A. Searl, Appellants, 

v. 

Donald M. Earll, Appellee. 

No. 646—October Term, 1948 

Appeal from the Municipal Court for the District of 
Columbia, Civil Division. This cause came on to be heard 
on the transcript of the record from the Municipal Court 
for the District of Columbia, and was argued by counsel. 
On consideration whereof, It is now here ordered and 
adjudged by this Court that the judgment of the said 
Municipal Court, in this cause, be and the same is hereby, 
reversed with costs, and that this cause be, and it is hereby, 
remanded to the said Municipal Court with instructions to 
award a new trial in accordance with the opinion of this 
Court. 

Brice Clagett, Associate Judge 
November 18, 1948. 

u Hartman v. Lubar, 77 U. S. App. D. C. 95, 133 F. 2d 44, cert, denied 
319 U. S. 767. 

• ••••••••• 
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128 n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

. . .. 

Everett A. R. Searl, one of the Defendants, having been 
called as a witness on behalf of the Defendants and, being 
first duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Hilland: 

• • • • • • • * • • 

136 Q. Defendants’ Exhibit No. 3 is a promissory note 
purporting to be payable to the order of one S. F. 
Wolstencroft. Do you know that person? A. Are you 
addressing me ? 

Q. Yes. A. Yes, I know him. 

Q. Is that S. F. Wolstencroft a man or woman? A. A 
woman. 

Q. And who is she? A. At the time she was Mr. Earll’s 
secretary. 

Q. The plaintiff’s secretary? A. That’s right. 

*•«*•••••• 

150 Bv Mr. Hilland: 

Q. Now, Defendants’ Exhibit No. 2, about half-way down 
the page has this item: “Deducted by D. M. Earll:— 
old 1st trust & interst $8,958.54. Preparing 2 releases 
$10.00. Preparing new trust $5.00.” Total $8,973.54. Does 
that item have any relation to the loan covered by De¬ 
fendants’ Exhibit No. 8, that last one? 

The Court: The last one is 8. 

A. Yes. That is the payment of that previous 

151 note, including its interest and also the bonus in 
connection with that one. 

Q. All right. Now, may I have that Defendants’ Exhibit 
No. 8, please? Defendants’ Exhibit No. 8 refers to a loan 
December 17, 1941, in the amount of $8,750. To whom did 
you apply for that loan? A. To Donald M. Earll. 


Q. At the title company when you obtained that loan, 
or the settlement for that loan, with whom did you deal 
other than the official at the title company who handled the 
settlement? A. Donald M. Earll. 

Q. Any third person present? A. No. 

Q. After you executed that note to whom did you make 
interest payments on account? A. There were no interest 

payments there. The-oh, yes, I made them to Donald 

M. Earll, the interest. I was thinking about the interest 
on a bonus. The bonus was taken out then. 

Q. The interest on that note, after it was made, to whom 

did you- A. Donald M. Earll. 

Q. In relation to that note, did you ever deal with 

152 any third person? A. Never did. 

Q. Did you deal "with anyone in relation to it other 
than the plaintiff, Donald M. Earll? A. None, other than 
possibly to make checks out to him and stop by his office 
and give them to Miss Wolstencroft or something of that 
nature. 

Q. Now, do you have the note for $8,750 referred to in 
that Exhibit No. 8 for the defendants? A. If I do I would 
have to do some digging on that because it would more than 
likely be among the previous papers. [After a pause] 
It doesn't appear to be in any of these papers. 

Q. All right. Let me ask you this, then: the second 
item in Defendants’ Exhibit No. 8 is as follows: “To com¬ 
mission deducted $875.” To whom was that $875 paid? 
A. Donald M. Earll. 

• ••••••••• 

153 Cross examination. 

By Mr. Ammerman: 

• ••••••••• 

155 Q. Over a period of years how many loans would 
you say you have made from Mr. Earll? A. Oh, tak¬ 
ing the principal in a case like this- 
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Q. I mean individual loans. A. I don’t know about that. 
I suppose it would be ten to fifteen maybe. 

Q. Would you always come to Mr. Earll or would you 
look around for someone else first? A. Xo; I’d go to him. 

Q. And why did you go to Mr. Earll? A. Well, the first 
time I had occasion to do it I run into two men, one by and 
name of Dallas Gradv and one bv the name of Mr. Prince, 
who recommended Mr. Earll to me, and I went to him, and 
in cases like this where I need this sort of financing I went 
back to him. 

Q. You would discuss building operations and financing 
with various other builders from time to time; wouldn’t 
you? A. Yes, to some extent. 

Q. Isn’t it true, Mr. Searl, that on a loan for building 
purposes on unimproved property where the loan is to be 
subrogated to a construction loan, it is customary to 
156 pay a bonus of ten per cent, to pay an agent a bonus 
of ten per cent? A. Well, I couldn’t say definitely 
because I haven’t discussed it with other people. 

Q. You have discussed it with other builders; haven’t 
you? A. No, I didn’t. 

Q. You knew they were paying a bonus of ten per cent 
to agents to procure the loan; didn’t you? A. I would as¬ 
sume as much, but I don’t know definitely. 

Q. In this particular case when you first had your conver¬ 
sation with Mr. Earll—I am referring now’ to the $1S,000 
transaction—did Mr. Earll say to you that he, Mr. Earll, 
w’ould loan you the money? A. Xo. It was intimated that 
he would have to discuss it and come back and see what 
could be worked out on it. 

Q. I mean discuss it with the party from whom he ex¬ 
pected to get the money? That is the intimation; is that 
correct? A. That’s w’hat he had intimated. 

Q. Y'es. Y T ou knew Mrs. Wolstencroft w’as a secretary in 
the office and simply acted as a straw’? I mean neither Mr. 
Earll nor yourself understood her to be the party loaning 
the money; is that correct? A. That’s true. 
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Q. And you would make your payments of interest 

157 to Mr. Earll ? A. That’s true. 

Q. And why did you do that? A. Because I took 
him to be the person I was dealing with and the owner of 
the note, holder of the note. 

Q. You wouldn’t know he was the owner; would you? A. 
No, but who else would you make payment to? 

Q. You did make the payment and gret credit for it? 
A. That’s true. 

Q. And vou got credit for each payment as it was made? 
A. That’s true." 

Q. But did Mr. Earll at any time when you had a conver¬ 
sation with him, other than at the inception, at the time 
you first agreed on the $18,000 loan—you say he didn’t, but 
did he at any time subsequent to that time ever indicate to 
you or intimate that he himself was the lender of he money? 
A. Well, I wouldn’t say at every instance that we talked 
that he said he would have to take it up with another party. 
Sometimes we would just discuss it because sometimes it 
would just be a case, I was strapped during the war and 
couldn’t make all the payments. Sometimes I would have 
to come down and talk and tell him I couldn’t make the 

payments, and he would say- 

Q. What would he say? A. Sometimes he would say, 
“I’ll have to see about it.” Now, that could also be 

158 said by people who were acting for themselves. 

Q. What did he say? He would have to see? A. 
He would have to see about it. 

Q. In other words, when you asked for an extention he 
didn’t right then and there make a decision, but he said in 
effect he would let you know and did let you know; is that 

correct? A. No. In some cases he would say-let me 

recall things the way they were. We will say that this hap¬ 
pened in one instance: we will take a definite case. I said 
I would be having some money, say, next week and some 
two weeks from then, and I would give him a couple of 
post-dated checks and ask him if he could take them like 
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that, and lie would say, ‘‘Yes,” or whatever it would be. 
I would just hand them to him and he would accept them. 
Now, we wouldn’t discuss whether the third person would 
accept them as of that time or not. 

Q. But it was just a situation where you wanted to defer 
payments until such time as you could get some money 
together? A. Yes. 

Q. And then would he say he would have to take it up 
with the owner? A. Well, sometimes he would put 

159 it off to some other date, and sometimes he would 
and sometimes he wouldn’t. 

By Mr. Ammerman: 

160 Q. Xow, Mr. Searl, you say in your answer that 
on August the 14th, 1943, there was a loan of money 

in the amount of $1S,000 by plaintiff to defendants for which 
you agreed to pay interest, and so forth, and exe- 

161 cuted this note. On what information did you base 
that statement that the loan was by plaintiff, Mr. 

Earll, to you and your wife? A. Well, because there was 
nothing—nobody else that we had definitely in mind we 
were doing business with except Mr. Earll. 

Q. Is that the only reason? A. That’s the only reason 
that I could see, because ordinarily when you are talking 
about it, unless you have something tangible you just— 
like I wouldn’t—to use a possible legal thought there, that 
I wouldn’t stretch it out, I’m going to deal with somebody 
that Mr. Earll represents or something. I just had dealt 
with him, so- 

Q. He had always indicated to you that the money he 
loaned you on various loans, including the $18,000 loan, 
he had always indicated to you it was money put up by a 

third party; hadn’t he? A. Well, I assumed- 

Q. From the way he talked you assumed it was put up 

by a third party? A. Well, I have known people- 

Q. No, I am talking about this case now. He had always 
in this case, any time he made a loan, had always indicted 


that the money was put up by a third person; didn’t he? A. 
Not definitely. 

Q. Well, did he come out and say it was “my 

162 money”? A. No, he didn’t. 

Q. It was from a third party; wasn’t it? A. That’s 
what I assumed. 

Q. Then, what led you to believe when you authorized 
Mr. Hilland to file this answer for you, that the money, 
$18,000, was Mr. Earll’s and not a third party’s? A. Well, 
when that started up I got to thinking about it, when I 
saw it was made payable to him, and then I thought that 
it was Mr. Earll and that there was no third party. 

Q. When did you come to this conclusion? A. Well, at 
the time I made the last payment. 

Q. Well, at the time you made the last payment you be¬ 
lieved then that Mr. Earll was the lender and not a third 
party; is that right? A. No. Afterwards. 

Q. Well, you just said at the time you made the pay¬ 
ment. A. Well, I made the payment and then I thought 
about it afterwards. 

Q. How soon after you made the payment? A. Well, 
possibly that was brought on by the statement he made to 
me that if I didn’t make the last payment he would sue me. 
Q. Then you got to thinking about it? A. No. 

Q. Afterwards you received quite a few letters from 

163 Mr. Earll requesting payment; is that true ? A. That’s 
true? 

Q. Did you ever reply to those letters? A. Other than 
possibly talk to him after I got them. Let’s see. [A pause] 
Quite a few. I think that after that time I think I only 
heard from him possibly once or twice. 

• ••••••••• 

164 Q. On or about the dates indicated on there; is 
that correct? And during all of this period of time 

did you ever raise a question with Mr. Earll about the fact 
that you believed that he was the lender and not a third 
party? A. No, I didn’t raise the point. 
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Q. Never at any time? A. No, I didn’t. 

Q. The first time you raised it, as far as Mr. Earll was 
concerned, was after this suit was filed; is that correct? A. 
That’s true; I presume somewhere in that neighborhood. 

• *•*•••••• 

1G5 Mr. Hilland: Then I want to offer in evidence what 
are now marked as Plaintiff’s Exhibits 5 and 6 for 
identification, and they will become Defendants’ Exhibits 
9 and 10, I believe. 

[Letter dated November 3, 1944 from Plaintiff to 
Everett A. R. Searl, and letter dated April 18, 1945, 
from Plaintiff to Everett A. R. Searl, were marked De¬ 
fendants’ Exhibits Nos. 9 and 10, respectively and were 
thereupon received in evidence.] 

• ••••••••• 

170 Donald M. Earll, the Plaintiff, having been called 
as a witness on behalf of the Plaintiff in rebuttal and, 

being first duly sworn, was examined and testified as 
follows: 

Direct examination. 

By Mr. Ammerman: 

Q. Mr. Earll, what is your occupation? A. Real estate 
broker. 

Q. And how long have you been a real estate broker? 
A. Approximately 25 years. 

Q. Have you been a licensed real estate broker ever since 
the License Act? A. Ever since the License Act? 

Q. As a real estate broker do you place loans for various 
clients? A. Yes. 

Q. Coming down to this transaction, the first transaction 
of S,000 some odd dollars, the balance of which loan went 
into the $1S,000 transaction—now, coming down to the— 
I say the first transaction, referring to the $8,750 

171 loan; I will ask you-when I say “first” I am not 

referring to other loans that Mr. Searl may have 
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made with you. And, speaking of the $8,750 transaction, 
did you negotiate that particular loan? A. Yes. 

Q. And through whom did you negotiate—who loaned the 
money, the $8,750? A. Mrs. Earll. 

Q. Mrs. Earll, and that is your wife? A. That’s right. 
#•••#••••• 

173 Bv Mr. Ammerman: 

Q. Now, Mr. Earll, after this transaction was made 
Mr. Searl made payments from time to time on ac¬ 
count of that particular loan, referring to the $8,750 loan; 
is that correct? A. Yes, sir. 

Q. To whom did he make them? A. Made them to me, 
my office. 

Q. And what did you do with the money? A. In this 
particular instance deposited it to Mrs. Earll’s account in 
the Liberty National Bank. If it was some other client I 
would send them a check for it or deposit it, as they 
directed. 

Q. And, this being Mrs. Earll’s account, you would de¬ 
posit it to her account at the Liberty National Bank; 

174 is that right? A. Yes. 

Q. Who would endorse the check? A. I would en¬ 
dorse and deposit it in her account. 

Q. How would you deposit it in her account ? How would 
you make up your deposit slip? A. Well, I frequently had 
several items in one deposit slip, and I would just endorse 
them myself and deposit them as a cash item to her account. 

Q. So that the checks went in as cash; is that correct? 
A. That’s correct. 

Q. And Mrs. Earll has made other loans which you have 
obtained for her? 

Mr. Hilland: I object. That is irrelevant. 

The Court: I think I will overrule your objection. I think 
he has a right to show a course of dealing or the general 
picture existing between him and his client, in this instance 
his wife. 

A. On numerous occasions, over a long period of time. 
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By Mr. Ammerman : 

Q. And you wife is familiar with the finance problems 
pertaining to the lending of money on trusts? A. 
175 Entirely. 

Q. On unimproved ground? A. Entirely, sir. 

Q. And do you recommend loans to her? A. Yes, sir. 

Q. Does she follow your recommendations? A. Not 
always. 

Q. What does she do with respect to the-when she 

decides to make a loan does she take any steps towards 
satisfying herself with respect to the security involved? 
A. She goes out with me and looks them over. 

Q. Actually looks over the site? A. Actually looks over 
the site. 

Q. Did she do it in this instance, referring to the $S,750 
loan? A. Yes, sir; she does it on every occasion. 

Q. Did she do it with respect to the $1S,000 loan? A. 
Yes, sir. 

#•••*••••• 

180 Q. Now, Mr. Earll, you say that was your wife’s 
money? A. Yes, sir. 

Q. Will you tell us why the checks were made payable 
to you ? A. Well, that’s my practice. I had made loans of 
this type for a number of builders, other loans, not involv¬ 
ing construction. In order to maintain my identity I have 
them made direct to me. Also, I would avoid having it 
made directly to the title company because sometimes when 
you have a case in the title company, at the last minute the 
case falls and there is no use of putting money in large 
sums of this type in the title company and having it taken 
out by the title company from my client’s account, so I 
wait until the title is finallv readv for deliverv. 

Q. Now, out of the title company, referring, now, to the 
$18,000 transaction on account of which you paid this money 
we are talking about pursuant to these two checks 
1S1 we have been talking about, you received a note from 
the Searls? A. Yes. 
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Q. Payable to whom? A. To Miss S. F. Wolstencroft. 

Q. Who is Miss Wolstencroft? A. She is my secretary. 

Q. And you use her for what? A. As a straw. 

Q. After you endorsed it what did you do with it ? A. I 
endorsed it without recourse and turned it over to Mrs. 
Earll. 

Q. And did it remain in Mrs. Earll’s possession after 
that time? A. Continuously. 

w 

Q. You received at various times interest payments on 
that note; did you not? A. Yes. 

Q. What did you do with those interest accounts? A. De¬ 
posited it to Mrs. Earll’s account. 

Q. Do you know whether they went into Mrs. Earll’s 
account ? A. I do. 

Q. How do you know that ? A. Because I deposited it in 
her account and she has the records showing it. She has the 
bank statements showing it. 

182 Q. All in her account ? A. Yes, sir. 

Q. All of the interest items which Mr. Searl testi¬ 
fied to as having been paid on account of the principal and 
the interest due on that note were paid to you ? A. I think 
so, yes. I am sure of it. Incidentally, Mr. Searl said that 
he paid the first quarter, not realizing, as I remember his 
testimony, not realizing it was a quarterly payment; there¬ 
after he paid it semi-annually. It was quarterly payments 
but I could never get him to make the payments due when 

thev were due. 

•> 

Q. But each check you received on that note was de¬ 
posited to your wife’s account? A. Yes, sir. 

Q. Did she keep separate records for that? A. Yes. 

Q. Interest records showing amounts received on this 
note? A. Yes, sir. 

Q. And other transactions in which she is engaged? A. 
Yes, sir. 

Q. Did you at any time have any interest on this partic¬ 
ular loan other than the commission you were to receive 
from it? A. No. 
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153 Q. Any financial interest whatsoever so far as Mrs. 
Earll’s participation was concerned? A. None 

whatever. 

Q. Did Mrs. Earll keep her own records with respect to 
her transactions? A. She did. 

Q. And has kept them ? A. She did. 

Q. For how long? A. I guess 25 years. 

Q. Do you engage in lending any money yourself in con¬ 
nection with real estate transactions or other transactions? 
A. Verv rarelv. 

w •> 

Q. Did you in this instance? A. No, sir. 

Q. Did you ever with Mr. Searl? A. No, sir. 

Q. Does your wife file her own income tax returns on her 
income? A. She does. 

Q. You file your own? A. I did. 
*•••*••••• 

154 Bv Mr. Ammerman: 

•> 

Q. Mr. Earll, in connection with the letter dated 
July 22nd, 1943, Defendants’ Exhibit No. 1, wherein you 
were authorized to sell a second trust note and a third trust 
note for and on behalf of the Searls, for which in part you 
were to receive the consideration of the $2,000 note, I will 
ask if you did dispose of those notes for the sum authorized ? 
A. I did. 

Q. You admit receiving the checks which Mr. Searl testi¬ 
fied to as having been paid on account of both notes? A. 
Yes, r>ir. 

Q. Referring to Defendants’ multiple Exhibit No. 

155 6? A. Well, not the checks payable to the Liberty 
Bank. I received the credit. 

Q. You received the credit for the checks payable to the 
Liberty Bank and did receive the checks payable to you? 
A. Y"es. 

Q. And then the checks for the payment of interest on 
the $18,000 note were deposited to Mrs. Earll’s account; is 
that correct? A. That’s right. 

Mr. Ammerman: You may inquire. 
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Cross examination. 

By Mr. Hilland: 

Q. You just testified that you disposed of the Dwyer note 
and the Malcolm Graham note? A. Yes. 

Q. To whom? A. Mrs. Earll. 

Q. When? A. At that time. 

Q. Is Mrs. Earll in business? A. No, sir. 

Q. Has ever been in business? A. No, sir. She was a 
school teacher. 

Q. Until when ? A. Before our marriage. 

186 Q. How long have you been married? A. Thirty 
years. 

Q. Has she been in business since then? A. No, sir. 

Q. Has she been a school teacher since then ? A. No, sir. 
Q. Has she been engaged in any activity that she earned 
any salary or wages or commissions? A. No, sir. 

Q. How long have you been acting as her agent in lend¬ 
ing her money? A. Approximately the same length of time. 
Q. About thirty years? A. Well, possibly a little less than 

that. Mavbe 25. 

•> 

Q. You have been acting as her agent and lending her 
money for about 25 years? A. Yes. 

Q. From now all the way over that period of time? A. 
Yes, sir. 

Q. Now, when you entered into-I hand you Defend¬ 

ants’ Exhibit No. 1 and ask you if it is not a fact that 
you prepared that letter? A. I did. 

Q. That is the letter signed by the defendants and ad¬ 
dressed to you? A. That’s correct. 

187 Q. And you are the person who composed this let¬ 
ter? A. Well, it was composed on the negotiations 

that we had agreed upon. 

Q. And you had Mr. and Mrs. Searl sign it? A. I gave it 
to Mr. Searl and he took it out and brought it back signed. 

Q. Now, after you became Mr. and Mrs. Searl’s agent 
for the purpose of procuring this loan and for the purpose 
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of selling these two second trust notes and you had made 
arrangements to obtain that loan- 

Mr. Ammerman: Now, I object to the legal conclusion 
at this point. 

The Court: 'Well, all that is your version. He hasn’t mis¬ 
stated vour version vet. 

•> •» 

Mr. Ammerman: All right. I will withdraw my objection. 
Bv Mr. Hilland: 

Q. Did you tell Mr. Searl or Mrs. Searl that you were 
dealing at the other end with somebody who had been 
your principal in transactions over a period of 25 years ? 

Mr. Ammerman: I object to the question. It is not ma¬ 
terial. He didn’t have to. 

The Court: I will overrule the objection. 

A. May I ask for the question again? 

Bv Mr. Hilland: 

V 

1S8 Q. Did you tell Mr. Searl or Mrs. Searl that they 
were going to deal with Mrs. Earll? A. No. I don’t 
disclose my clients as a general proposition. 

Q. Did you ever disclose to Mr. Searl that your principal 
was Mrs. Earll? A. No, sir. 

Q. Did you ever disclose to Mrs. Searl that Mrs. Earll 
was your principal ? A. No, sir. 

Q. Did you ever make any representations to Mr. and 
Mrs. Searl about the person who was your principal? A. 
No, sir. 

Q. No representations of that type? A. Not as to the 
identity. 

Q. Now, when you received these payments represented 
by the checks Marked Defendants’ Exhibit 6, you say you 
deposited them to Mrs. Earll’s account? A. That’s correct. 

Q. In what bank ? A. Liberty. 

Q. Did you deposit the checks themselves in her account? 
A. Yes, sir. 

Q. Isn’t it a fact that what you did was to cash the check 
and then deposited cash items into her account? A. 
189 It was simultaneous. 
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Q. All right. And you cashed the checks and- A. 

I didn’t receive the cash, didn’t have it in my hand. 

Q. All right. But you didn’t deposit these checks as 
such; did you, into Mrs. Earll’s account? A. I don’t see 
how you can distinguish there. That’s what I’d say I did. 

Q. What you did was you endorsed these checks in blank ? 
A. That’s correct. 

Q. Then you made out a deposit slip in Mrs. Earll’s name? 
And instead of listing these checks on the deposit slip you 
listed cash of so much deposited; didn’t you? A. On a 
duplicate deposit slip I listed the items, because there were 
other items going along at the time. 

Q. So that nothing would appear either on this check 
or on Mrs. Earll’s deposit slip indicaitng that the deposit 
was actually these checks; isn’t that right? A. That’s 
correct. 

Q. Now, you testified that you disposed of the Dwyer and 
the Graham notes to Mrs. Earll. Mr. Dwyer continued to 
make his payments to you; did he not? A. That’s correct. 

Q. In very much the same fashion that Mr. Searl made 
his payments to you? A. Identically the same. 

190 Q. You handled the deposits of those payments 
into Mrs. Earll’s account as cash items in the same 
way you did these checks; didn’t you? A. That’s correct; 
yes, sir. 

Q. And when that note was finally paid off by Mr. Dwyer 
he paid the money to you; didn’t he? A. I imagine so, but 
I don’t recall. 

Q. Well, now, that is a fact; isn’t it? A. I imagine he 
did. It could have been otherwise. It could have been paid 
off in a title company settlement or something of that kind. 
I don’t know. 

Q. Mr. Dwyer never dealt with Mrs. Earll in connection 
with either the principal or the interest on that note; did 
he? A. No, but he might have paid off on the finance- 

Q. I didn’t ask you that. Mr. Dwyer never dealt with 
Mrs. Earll in relation to the payment of the principal or 
the interest on his note; did he? A. Never. 
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Q. He always dealt with you ? A. Correct. 

Q. And that note was eventually marked paid by you and 
cancelled and delivered up to Mr Dwyer? A. I’d have to 
see the note. [After a pause] Yes. 

Q. All right, then. To make the record clear, referring 
to Defendants’ Exhibit No. 4, I ask you, isn’t it a 

191 fact that all payments of interest and principal that 
were made on account of that note after August 14, 

1943, were made by Mr. Dwyer to you or to your office? 
A. If that’s when she acquired it. 

Mr. Ammerman: After what date? 

Mr. Hilland: After August 14, 1943. That is the date 
of the settlement at the title company. 

By Mr. Hilland: 

Q. And that the note was eventually marked paid by you? 
A. As agent. 

Q. Where does it appear as agent? A. Right under your 
thumb, I think, right there. 

Q. Now, I believe you testified that Mr. Dwyer on no 
occasion ever dealt with Mrs. Earll in connection with that 
note A. That’s correct. 

Q. Now, I refer now to Defendants’ Exhibit No. 5, wffiich 
is the note made by Malcolm Graham, Jr., and Marie 
Eleanor Graham, which I believe you testified Mrs. Earll 
obtained or you disposed of to her on August 14, 1943. 
A. That’s correct. 

Q. All right. Now-, did Mr. Graham or Mrs. Graham 
ever make any payments of either interest or principal 

directly to Mrs. Earll? A. Not unless it was a final-no, 

not to her. 

192 Q. Didn’t they ever deal writh her? A. No. 

Q. Did they ever acquire any knowledge that she was the 
holder of that note? A. Not that I know of. 

Q. You never told them that; did you? A. I don’t think 
I had any contact with either one of them. 

Q. And you never told Mr. Dwyer that Mrs. Earll held 
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his note did you? A. I don’t know that I ever spoke to the 
gentleman. 

Q. And all payemnts of interest and principal on account 
of the Graham note, Marked Defendants’ Exhibit No. 5, 
were made to you? A. Correct. 

Q. And that note was eventually marked paid by you? 
A. Correct. 

Q. And all payments made on account of it were handled 
as cash items and cash- 

Mr. Ammerman: Again, as agent, however. 

By Mr. Hilland: 

Q. -as cash items deposited in Mrs. Earll’s account? 

A. I beg your pardon? I didn’t understand you. 

Q. When Mr. Graham or Mrs. Graham made a payment 
on account of their note if they made it by check you 
193 endorsed the check? A. Correct. 

Q. But did you deposit the check in Mrs. Earll’s 
account? A. I deposited it as a cash item. 

Q. As a cash item. You never listed it on the deposit 
slip, the checkp on the deposit slip? A. No; I seldom ever 
list any checks on a deposit slip. 

Q. And your testimony is that Mrs. Earll was the lender 
of all this money? A. That’s correct. 

Q. She was the one who made the original loan, accord¬ 
ing to your testimony, of $8,750 on December 17, 1941? 
A. Yes, sir. There is one distinction. She bought the other 
note. She didn’t- 

Q. Well, I haven’t come to that. A. Well, you said all 
the notes. 

Q. All right. Referring to Defendants’ Exhibit No. 8, 
which covers the settlement of the loan of $8,750 on Decem¬ 
ber 17,1941, you say that Mrs. Earll made that loan? A. She 
did. 

Q. That was her money? A. That was her money. 

Q. All of it? A. All of it. 

• ••••••••a 
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194 Q. Now, in tlie ease of the loan of August 14,1943, 
in the amount of $18,000, you testified that Mrs. Earll put 
up one check of $11,277.86 and another check for $30, 
marked Plaintiff’s Exhibits Nos. 6 and 4; right? A. Yes, 
sir. 

Q. And that was all her money? A. That’s correct. 

Q. And she was the lender? A. That’s correct. 

195 Q. And no part of it was yours? A. Not a penny. 

Q. And no part of it was anybody else’s? A. Not a 

penny. 

Q. Now, I ask you and show you Defendants’ Exhibit 
No. 10, which was also marked for identification as Plain¬ 
tiff’s Exhibit No. 6, and ask you whether or not that isn’t 
your signature, Donald, on it? A. Yes, sir, it is. 

Q. Now, I ask you if it is not a fact that in this letter 
you said in the second paragraph, to Mr. Searl: 

“With respect to the first trust on your lots, as I 
told you the other day, the note holder has requested 
me to again call your attention to the fact that the 
$270.00 quarterly payment due February 14th is still 
running overdue and that it will be necessary to ask 
you to bring this up to date not later than May 14th, 
at which time another quarterly payment will be due. 
He has also instructed me to notify you that while 
considerable leniency has been extended in the matter 
of your making these payments in the past, this leniency 
cannot be expected to continue into the future and that 
from now on he will expect these payments to be made 
regularly as and when due.” 

Will you explain to the Court why you used the 

196 masculine “he” instead of “she” if your wife was 
the holder of that note? A. I don’t know that there 

is any particular reason. I don’t think there was. It is 
possible the secretary just put it that way. I don’t know. 
I may have dictated it that way. 

Q. As a matter of fact, that letter shows at the foot 
of it “DME”? A. That’s me. 

Q. And colon “sw,” meaning you dictated that letter 
to your secretary? A. That’s correct. 
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Q. Now, that letter was dated April 18, 1945. Now, I 
refer to Defendants’ Exhibit No. 9 and ask you if that is 
your signature. A. It is. 

Q. And ask you if you didn’t state in this letter: 

“The holders of the $18,000 blanket first trust se¬ 
cured on your lots in ‘Tarrytown’ have today called 
my attention to the fact that in addition to the quar¬ 
terly interest which was due on this loan August 14th 
in the amount of $270.00 (and which interest has not 
up to this time been paid), another quarterly pay¬ 
ment in a like amount will be due and payable Novem¬ 
ber 14th next, making a total due at that time of 
$540.00. 

“As you know, considerable leniency has been 
197 shown you in connection with these payments, 
and I have told my principals that you had said 
you would not be in a position to make this payment 
until December. Under the circumstances they have 
asked me at this time to get from you an expression as 
to a definite date when they may expect the payment 
of this interest in order they may know where they 
stand.” 

Now, explain to the Court why you used the plural “they” 
and the plural “note holders” if Mrs. Earll was the sole 
holder of this note ? A. There is no particular explanation, 
except I had those letters to write on frequent occasions to 
various parties for whom I had negotiated loans, and I 
had just used that phraseology. 

Mr. Hilland: That is all, Your Honor. 

• ••••••••• 

200 Q. Well, Mr. Earll, do you conduct—do you han¬ 
dle other loans in the same fashion as this particu¬ 
lar—these particular loans descrbied here involving Mrs. 
Earll were conducted? A. Yes. It is more likely that I 
would mail checks to them than to deposit it in their bank. 

Q. You took the procedure of depositing the money in 
the bank? A. Yes. 

Q. And will you tell us why Mrs. Earll’s name wasn’t 
endorsed on the check and deposited to her account? A. 



Well, if I did that it would disclose to whoever the party 
is that owes the money who the principal is, and that is an 
irregular practice in my case because the next time the 
transaction is coming up there is a very natural tendency 
to try to by-pass me and go direct to the principal, so I do 
it in all instances. 

Mr. Ammerman: That is all. Have you any further 
questions f 

Recross examination. 

By Mr. Hilland: 

Q. And you don’t understand that it is your duty when 
you are acting as agent for someone to tell them 
201 whom you are dealing with on the other end of the 
transaction? A. Certainlv- 

V 

Mr. Ammerman: Excuse me. Your Honor please, he has 
to be asked before there would be anv dutv to disclose, and 
there is no testimony here that he was ever asked. 

Mr. Hilland: That isn’t the law. 

Mr. Ammerman: I beg your pardon? 

The Court: Mr. Earll, do you place loans through any 
other principals? 

The Witness: Quite a few. For my-my whole period 

in business has been based on that. 

The Court: During the past few years have you been 
placing loans- 

The Witness: Yes, sir. 

The Court:-through other principals? 

The Witness: Yes, sir. 

The Court: What percentage of the loans that you place 
are placed through your wife and what percentage through 
others? 

The Witness: Well, that’s a hard question to answer 
with any degree of accuracy, but I’d say possibly five per 
cent through her. I’m only guessing. But I mean it isn’t 

a larger part of my-for example I placed a forty some 

thousand-dollar loan the other day with the Perpetual. 

The Court: I have no other questions. 
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202 By Mr. Hilland: 

Q. "What other individuals do you place loans for? A. 
Numerous other individuals. 

Q. What are the names of some of them? A. Well, am I 
required to disclose my clientele? 

The Court: I don’t know, gentlemen. That is in ques¬ 
tion. 

Mr. Ammerman: If Mr. Hilland would like the names 
and would assure me he won’t disclose them to his client, 
I will be glad to furnish them. I don’t think it is pertinent 
right now. I don’t think it is a proper question. 

The Witness: That is a stock-in-trade. 

Mr. Ammerman: For the very reason he indicated why 
he puts his wife’s check in the account that wav, so other 
parties don’t know where he borrows money and by-pass 
him. 

The Court: I am not sure, gentlemen, what the law is 
in a situation of this kind. It is calling on Mr. Earll to 
divulge quite confidential information. Whether, despite 
the confidential nature of the information, he ought to be 
required to answer is a question I can’t answer right now. 

Mr. Hilland: Of course, I think that if he doesn’t dis¬ 
close it, the Court has got a right to look upon this trans¬ 
action with even more suspicion than it normally would. 

The Court: Well, we could do this: If you want Mr. 
Searl to step out of the room and let it not be reported. 

Mr. Ammerman: Off the record. 

203 The Court: That may be the solution. 

Mr. Hilland: All right. 

The Court: Just step out for a moment, Mr. Searl. 

[Mr. Everett A. R. Searl withdrew from the room.] 

The Court: Now, let the record show that in the absence 
of Mr. Searl from the room, and not for the record, Mr. 
Earll has been asked to state the names of other—some 
other of his individual clients with whom he places loans. 

Mr. Hilland: For whom he- 

The Court: For whom he places loans. 
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[There was a discussion off the record.] 

The Court: All right. Let the record show that he gave 
the names of ten individuals for whom he places loans. 

#•••#*#••• 

208 Shirley F. Wolstencroft, having been called as a 
witness on behalf of the Plaintiff in rebuttal and, 

being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

By Mr. Ammerman: 

Q. Will you state your full name, please? A. Shirley F. 
Wolstencroft. 

Q. And, Mrs. Wolstencroft, how are you employed. A. 
I am employed by Mr. Earll as his secretary. 

0. And for how long? A. Since 1925. 

Q. About 23 years? A. Yes. 

Q. And what is the nature of your employment? A. 
Secretarial work, stenographer, typewriting. 

Q. And are you familiar with Mr. Earll’s type of busi¬ 
ness? A. Yes, I am. 

209 Q. Now, Mrs. Wolstencroft, over that period of 
time has Mr. Earll placed loans for many clients? 

A. Yes, he has negotiated a good many. 

Q. He has negotiated a great many? A. Yes. 

Q. Keep your voice up so the reporter can hear you, 
please. A. I am sorry. 

Q. At my request yesterday did you look through your 
files and prepare a list of some of the private persons for 
whom Mr. Earll has made loans? A. Yes, I did. 

Q. That is, he has loaned their money to other people? 
A. Yes. 

Q. Do you have such a list? A. Yes, I do. 

Mr. Ammerman: Now, off the record, and again in the 
absence of Mr. Searll, I wonder if we could have the wit¬ 
ness read those names off. 
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The Court: Well, I don’t think she needs to read them. If 
she can just tell how many there are. 

The Witness: This isn’t a complete list. 

By Mr. Ammerman: 

Q. Will you count the names of the individuals you have 
there and tell us how many there are? A. 25. 

210 Q. That doesn’t include Mrs. Earll; does it? A. 
No, that does not. 

Q. It would be 26 with Mrs. Earll that you have there? 
A. And that is not a complete list. 

Q. You say it is not a complete list? A. No, it is not. 

• ••••••••• 

211 Cross Examination. 

By Mr. Hifland: 

223 Q. Did any client of Mr. Earll’s, other than Mr. 
Earll—or Mrs. Earll, ever make a loan to Mr. and 

Mrs. Searl? A. No, not to my recollection. 

Q. So that out of those 25 names you have produced there 
is not a single client who ever made one of those ten 

224 or more loans to Mr. and Mrs. Searl? A. No, I 
don’t think they did. 

Q. And do you know how many years—what period of 
time those ten or more loans covered? A. I am trying 
to think. I am not sure. May have covered ten years. 

Q. Defendants’ Exhibit No. 3 is a promissory note pay¬ 
able to one S. F. Wolstencroft. Is that you? A. Yes, it is. 

Q. And on the back of it there is a signature on it, S. F. 
Wolstencroft. Is that your signature? A. Yes, it is. 

Q. After you endorsed that note what did you do with it ? 
Mr. Ammerman: Why don’t you show- what note it is? 
She doesn’t know by exhibit number. 

A. I did as I always do, endorsed them without recourse 
and give them to Mr. Earll to give to the holder. 

Q. I am not asking you what you give it to him for or 
what he does with it. I am asking you what you did with it. 
A. It was passed back to Mr. Earll. 
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Q. In other words, you simply signed it and handed it 
back to him. Do you know how many transactions you 
have appeared in as the payee in the loans handled through 
liis office? A. Oh, a great many. 

225 Q. Were any of those loans ever made by you? 
A. Xo. 

A. You were simply a straw party in all those cases? A. 
Straw. 

Mr. Hilland: That is all. 

#•••*•*••• 

Donald M. Earll, the Plaintiff, having been recalled as 
a witness on behalf of the Plaintiff in rebuttal and, having 
been previously duly sworn, was examined and testified 
further as follows: 

**•*#•#••• 

227 Cross Examination. 

By Mr. Hilland: 

Q. But this was a first trust loan; wasn’t it? A. Yes. 
Xot this note here. This was an unsecured note. 

Q. I am talking about this $18,000 loan. It was a first 
trust loan? A. Yes, it was a blanket loan on unimproved 
lots. 

Q. And the prior loan was a first trust loan too; wasn’t 
it? A. Yes. 

Q. All the loans you made to Mr. Earll were first trust 
loans? A. All the loans actually made, as distinguished 
from purchases. There were numerous other transactions 
where she bought second trust notes from Mr. Searl. 

Q. I understand from your testimony just now on direct 
examination that you admit that all of the ten or more loans 
that Mr. and Mrs. Searl received through your office. I 
should say not all of them. None of them. None of the ten 
or more loans received through your office was made by 
any of your other clients? A. In the first place, they 
didn’t make- 
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Q. Will you answer the question? A. That question I 
can’t answer correctly. 

228 Q. You can answer it “yes” or “no”; can’t you? 
A. No, sir, I cannot. 

Q. Can’t you say your admit- A. If you change it 

from “loans” to “transactions” I can answer. 

Q. All right. Do you admit, now, that none of the trans¬ 
actions between Mr. Searl and Mrs. Searl, on the one hand, 
and your office, on the other, was with any of these other 
25 clients that you have? A. As far as I recall, that’s 
correct. I don’t think I ever sold any one of the other 
clients a ground loan either. 

Q. Now, is it your testimony that all the time this $2,000 
note, which is marked Plaintiff’s Exhibit No. 1, was in 
Liberty Bank for collection that it was the property of Mrs. 
Earll? A. I’m not sure, because we both have accounts in 
the Liberty Bank. 

Q. Well, now isn’t is a fact that when that note was put 
in the Liberty Bank for collection it was put there for col¬ 
lection in your name? A. It’s quite possible. I’m not sure. 
Quite likely, I might say. 

Q. And isn’t it a fact that after it had been placed 
there for collection in your name, sometime after it was 
changed to collection for Mrs. Earll’s account. A. 

229 Yes, sir. 

«•••«••••• 

232 By Mr. Hilland: 

Q. In the case of this particular loan which you 

claim was made by Mrs. Searll- A. Mrs. Earll. 

Q. -Mrs. Earll, what is your explanation for 

233 the reason for handling the deposits in the manner 
you did? A. It has always proved unsatisfactory if 

the borrower knew who was making the loan, because ulti¬ 
mately they would go direct to them and bother them. The 
lenders do not want to have the borrowers coming to them 
asking, in the case of Mr. Searl, where he came in and re- 


quested extensions of time and all this, that, and the other, 
and where he had to be prodded to get him to make pay¬ 
ments. Those are all unpleasant experiences that the 
lender desires to avoid, and that’s one of their reasons for 
dealing through an agent. 

Q. And that was your reason for concealing Mrs. Earll? 

Mr. Amraerman: I object to the question. 

Bv Mr. Hilland: 

Q. Is that your explanation? 

Mr. Ammerman: Just a minute. Object to the question. 

The Court: I will overrule the objection. Answer, Mr. 
Earll. 

A. Yes; that, and my regular policy, custom. 

Q. Now, this note, this $18,000 note marked Defendants’ 
Exhibit No. 3, the endorsement on the back of it reads: 
“Pal to the order of” blank, blank line, and it is not filled 
in, “without recourse to me S. F. Wolstencroft.” A. Yes, 
sir. 

Q. In other words, it doesn’t show that Mrs. Earll or any¬ 
one else became the endorsee of that note. Have you 
234 any record to produce showing that she was the 
person who became the holder of that note when Mrs. 
Wolstencroft endorsed it? A. I have Mrs. Earll. 

Q. I asked you if you had any record. A. I don’t know 
that I have any record other than that- 

Q. This doesn’t show it. A. -substantiating- 

Q. And what I am asking you is whether or not you do 
have any record that does show that she became, as you 
claim, the holder of that note—the endorsee of that note ? 

Mr. Ammerman: What do you mean, record? A paper 
writing of some kind? 

Mr. Hilland: Yes, any kind. 

A. As I understand your question, the answer is no. 

By Mr. Hilland: 

Q. All right. Where was that note kept? A. In a safe 
deposit box. 
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Q. In what bank? A. Liberty. 

Q. Did you ever hand that note to Mrs. Earll? A. Yes. 
Q. When? A. I can’t tell you. 

Q. Where ? A. I took it home—I take—any loans 

235 that she makes I take the papers home and hand them 
to her and then after she has looked them over I 

take them back and put them in the proper places. The 
note- 

• •••#•#•*• 

Thereupon, Louise C. Earll, having been called 

236 as a witness on behalf of the Plaintiff in rebuttal 
and, being first duly sworn, was examined and 

testified as follows: 

Direct Examination. 

By Mr. Ammerman: 

Q. Mrs. Earll, you were sworn yesterday; weren’t you? 
The Court: Yes. 

A. Yes, I was. 

Q. And state your full name, please. A. Louise C. 

Q. And you are the wife of Donald M. Earll; is that cor¬ 
rect? A. I am. 

Q. How long have you been married to Mr. Earll? A. 
Thirty years. 

Q. Now, Mrs. Earll, through your husband, Mr. Earll, 
have you made various loans on real estate? A. I have 
bought loans, yes, through him. 

Q. You mean you have loaned money through him? A. 
Loaned money, bought notes. 

Q. And over how long a period of time? A. Well, I 
should say twenty odd years. 

Q. Whose money did you use for that purpose? A. My 
own. 

Q. Did Mr. Earll ever give you any money with 

237 which to make loans? A. Not in recent years, not 
for a period of twenty years. He has made me gifts, 

but not for making loans. 
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Q. Other than household money, in the last twenty years 

has he ever given you any substantial amounts of money 

for the purpose of making loans? A. No. 

Q. Has he given you any substantial amounts of money? 

A. No, no substantial amounts. 

Q. Now, Mrs. Earll, showing you Defendants’ Exhibit 3, 

I will ask vou if vou have ever seen that note? A. Yes. 

» • 

Q. And do you recall lending money which went into that 
note? A. Yes, I recall making a check for an amount— 
not this amount because I already had some money already 
on part of this property. 

Q. You had the balance owing you on a prior loan? A. 
Yes. 

Q. And then you loaned the difference in connection with 
some other collateral which went into this? A. Yes, I did. 

Q. Showing you Plaintiff’s Exhibit No. 3, is that the 
check which you made for the principal amount of cash 
that went into the note? A. Yes, that’s it. See, 
238 I have it right down there. 

Q. Now, will you tell the Court why the check was 
made payable to Mr. Earll? A. Well, I always make 
checks. He acts as my agent in the matter, and I always 
make the checks payable to him, and then he holds the 
money, and when the title company is ready for it sends it 
there. 

Q. And have you done that in connection with other loans 
which you have made through your husband? A. That’s 
the wav I always do it. 

9 9 

252 Cross Examination. 

By Mr. Hilland: 

*»••••••••• 

256 Q. Mrs. Earll, did you ever have any transactions 
of any kind with Mr. Searl or Mrs. Searl in relation 
to Defendants’ Exhibit No. 3, which is the $18,000 note? A. 
No, nothing except that I looked at the property. 
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Q. I asked you if you had ever had any contact or trans¬ 
actions with either of them. A. Mr. Searl was present 
when we went over the ground. 

Q. And when was that? A. Previous to making the loan. 

#•••#•*••• 

257 Redirect Examination. 

By Mr. Ammerman: 

258 Now, Mrs. Earll, let me ask you this question. Any 
of this money that went into the $18,000 note, any of 

that money in any manner or shape or form, was any part 
of it Mr. Earll’s? A. No. 

Q. Was it all your own money? A. That was all my own 
monev. 

Q. In other transactions where you bought notes you 
have handled it in the same fashion, making a check payable 
to Mr. Earll? A. Yes. 

Q. Is that correct? A. Always. 

*•••*•#••• 

269 Everett A. R. Searl, one of the defendants, having 
been called as a witness on behalf of the defendants 

in surrebuttal and, having been previously duly sworn, was 
examined and testified as follows: 

Direct Examination. 

By Mr. Hilland: 

270 Q. What did he say? A. He said if we started 
going into that again, the whole thing might fall 

through, and I was badly in need of funds right then. 

Q. What did he say about the lender? 

Mr. Ammerman: I object to that, if Your Honor please, 
and ask that the witness be instructed not to answer the 
question. It is a leading question. He already indicated 
what the answer was to the discussion thev had. 
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Mr. Hilland: Your Honor, what I am trying to find 

271 out is what he said about the lender. I am asking 
him what was said. 

The Court: I think that is correct to ask him what was 
said about the letter. 

Mr. Ammerman: If Your Honor please, he already asked 
him about the lender, and he answered it, and then he 
suggested an answer to the witness. 

The Court: Oh, I thought you said, “letter.” 

Air. Ammerman: Xo. The lender. He had already ex¬ 
hausted the conversation. 

The Court: I will sustain the objection. 

Bv Air. Hilland: 

Q. Air. Searl, have you stated all your conversation at 
the time? 

Air. Ammerman: I object. He stated what conversation 
took place, and then he is asking if there was anything else. 

The Court: I think that is a catch-all question. It is like 
asking, “AYhat else was discussed?” 

Bv Air. Hilland: 

•r 

Q. Go ahead. A. We discussed the necessity of getting 
money, and we brought into it the various items that might 
be used as value in this to try to arrive at a way out of my 
difficulty, and those items which I had which were of 

272 value, we discussed what was the maximum I could 
get for those items, and it was brought up that this 

other loan which he previously had, which hadn’t run in its 
course at that time of our discussion, it would run about 
two and a half years to three years, that I want to include 
that in a new loan, but that wasn’t absolutely necessary 
that he renew his, because his was current, the $8,750 
original trust, that was current at the time, but- 

The Court: I think you had better limit yourself to what 
was said. What did he sav? 

The Witness: He said he would take these matters in this 
letter here under advisement—or, rather, he said he would 
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do the things that were in the letter—that is what it 
amounted to—to boil it right down, and then I said I wanted 
to know if certain other things might be done in this. He 
said it might upset the whole thing if he tried to negotiate 
it; that I would have to take it this way or let it go. 
*•••*••••• 

275 Q. Mr. Searl, you heard Mrs. Earll testify that you 
were with her—that you heard Mrs. Earll testify that 
you were present when she went out to the site of this prop¬ 
erty and looked over these lots? A. That is true. 

Q. Is that right? A. Yes, she was along. Of course, I 
didn’t know she was a principal in it. 

Q. All right. I will ask you this: When did you first 
learn of any claim by either Mr. or Mrs. Earll that Mrs. 
Earll had made the loan of this money? A. Yesterday here 
in the courtroom. 

• •••• ••••• 

94 III. 

EXHIBITS 

Defendant's Exhibit No. 1 

4211 Oakridge Lane 
Bethesda, Maryland 

July 22, 1943 

Mr. Donald M. Earll 
1410 H Street, N.W., 

Washington, D. C. 

Dear Sir: 

We hereby authorize you to obtain for us a $18,000. 
blanket first trust loan to be secured on Block 1, Lots 10,11, 
12, 13,14,15 and 18; Block 2, Lots 16 and 17; Block 3, Lots 
2, 3 (should be 1), 4, 5, 6, 7, 8, 9, and 10; and Block 4, Lot 
2, in the subdivision of “Tarrytown”, Bethesda, Maryland; 
said loan to bear interest at the rate of six per cent payable 
quarter annually and to be due and payable in full January 
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2, 1947. Said loan also to carry a clause providing for the 
releases of any of said lots upon the payment of $1,350. per 
lot so released. 

We hereby further authorize vou to sell for us for 
$1,S76.4S net to us, a second trust note dated October 1,1941 
originally in the amount of $2,950. at six per cent (reduced 
to $2,132.38 as of July 20, 1943) made by Francis Xavier 
Dwyer, secured on Lot 2, Block 7 (premises #4207 Oak- 
ridge Lane, “Tarrytown”, Chevy Chase, Maryland) said 
note being payable $50. per month on the 1st of each month 
until paid; subject to a first trust by Walker and Dunlop 
dated October 1,1941 at five per cent in the original amount 
of $8,500. payable $56.10 per month including interest until 
paid. 

We also further authorize you to sell for us for $390. 
net to us, a third trust note dated December 3, 1941, 
originally in the amount of $650. at six per cent (reduced to 
$463.64 as of July 6, 1943) made by Malcolm Graham, Jr. 
and Marie Eleanor Graham, secured on Lot 14, Block 2 
(premises #4201 Oakridge Lane, “Tarrytown”, Chevy 
Chase, Maryland) said note being payable $15. per month 
on the 3rd of each month until paid; subject to a first trust 
by Walker and Dunlop dated August 3, 1941 at four and 
one-half per cent in the original amount of $10,300. payable 
$65.16 per month including interest until paid; subject also 
to a second trust in the original amount of $3,000. at six 
per cent. 

In consideration of your services in securing the first 
trust (ground loan) referred to above and the sale of the 
2nd and 3rd trust notes referred to above we hereby agree 
to pay you the sum of $2,000., same to be in the form of an 
unsecured note payable $50. per month including interest 
at six per cent until paid. 

Very truly yours, 

Everett A. K. Searl 

Pearl A. Searl 

July 27, 1943 
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Defendants' Exhibit No. 9 


DONALD M. EARJLL 
INVESTMENTS 
REAL ESTATE LOANS 
1410 H. ST. N.W. WASHINGTON, D. C. 

November 3, 1944 

Mr. Everett A. R. Searl, 

4211 Oakridge Lane, 

Bethesda, Maryland. 

Dear Mr. Searl: 


The holders of the $18,000. blanket first trust secured on 
your lots in “Tarrytown” have today called my attention 
to the fact that in addition to the quarterly interest which 
was due on this loan August 14th in the amount of $270.00 
(and which interest has not up to this time been paid), 
another quarterly payment in a like amount will be due 
and payable November 14th next, making a total due at that 
time of $540.00. 

As you know, considerable leniency has been shown you 
in connection with these payments, and I have told my 
principals that you had said you would not be in a position 
to make this payment until December. Under the circum¬ 
stances they have asked me at this time to get from you an 
expression as to a definite date when they may expect the 
payment of this interest in order they may know where they 
stand. 

Your early response to this request will be appreciated. 


DME :sw 


Very truly yours, 

D. M. Earll 


P.S. I am also instructed to inquire whether there are any 
overdue and unpaid taxes outstanding against these 
lots. 

• •••• ••••• 
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103 Defendants' Exhibit No. 10 

DONALD M. EARLL 
INVESTMENTS 
REAL ESTATE LOANS 
1410 H. ST. N.W. WASHINGTON, D. C. 

April 18, 1945 

Mr. Everett A. R. Searl, 

4211 Oakridge Lane, 

Bethesda, Maryland. 

Dear Everett: 

In response to your telephone call regarding a discount 
on the Dwyer second trust, I have taken this matter up with 
the note holder who does not see any reason at this late 
date to allow a discount for prepayment, and as a matter 
of fact -would prefer that it not be paid off. 

With respect to the first trust on your lots, as I told you 
the other day, the note holder has requested me to again 
call your attention to the fact that the $270.00 quarterly 
payment due February 14th is still running overdue and 
that it will be necessary to ask you to bring this up to date 
not later than May 14th, at wdiich time another quarterly 
payment will be due. He has also instructed me to notify 
you that \rhile considerably leniency has been extended in 
the matter of your making these payments in the past, this 
leniency cannot be expected to continue into the future and 
that from now on he will expect these payments to be made 
regularly as and when due. 

In this connection I feel also that you are not treating 
me fairly with respect to your $2,000. note dated August 
14, 1943, which calls for $50,000 monthly payments. This 
note has now been in existence twenty months, during which 
time only eleven payments have been made, and no pay¬ 
ments at all now' for over seven months. I shall therefore 
greatly appreciate it if you will arrange to make some 
further payments in the immediate future. 

Very sincerely yours, 
Donald. 


DME :sw 
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STATEMENT OF QUESTIONS PRESENTED 


In tlie opinion of the appellee, the questions presented 
in this appeal are: 

1. Where a borrower never made any inquiry of a broker 
as to the identity or relationship of a lender procured for 
him by such broker, but correctly assumed that the lender 
was a third party and knew that the payee named in the 
note evidencing the loan was a straw party for the lender, 
can the broker be charged with fraud, especially in the 
absence of any issue of fraud made out by the pleadings? 

2. Where the District of Columbia “usury” statute 
(D.C. Code, 1951 Edition, Title 28, Section 2704), imposes 
a limitation of one year within which an action for recovery 
of usurious payments may be brought, can an action under 
this statute filed after the expiration of one year but 
within the general three year statute of limitations be 
maintained; and can it be maintained against a broker 
for payments of alleged usurious interest admittedly paid 
to and received by the lender who is not a party to the 
action? 

3. Where a borrower pleads a cause of action for usury 
and/or recovery of secret profits, can he recover on alleged 
proof of fraud, or deceit and duplicity (a) which were not 
raised as issues at the trial; and (b) where no motion for 
leave to amend the pleadings was made in order to conform 
the pleadings with the alleged proof of fraud, or deceit and 
duplicity? 
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COUNTERSTATEMENT OF THE CASE 

Appellee Earll originally brought an action for the 
balance of a $2,000.00 note given him by appellants Searl 
as a commission for having procured an $18,000.00 loan 
from Mrs. Earll (App. 2). At the time the loan was made 
the Searls made no inquiry as to the identity of the lender 
(App. 26). They knew the payee was a straw party (App. 
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24, 26) and that Earll was acting either for a third party 
or for himself (App. 27, 29). Mr. Searl assumed the 
lender was a third party (App. 29). Earll was never 
asked to disclose the name of the lender or his relation 
to the lender (App. 29). The Searls defended on the 
ground of usury and filed a counterclaim to recover alleged 
“secret profits” made by Earll (App. 3-5). The answer 
and counterclaim were pitched on the theory and stated 
that Earll had, in fact, loaned his own money, and, there¬ 
fore, the balance owing on the $2,000.00 note constituted 

usurv and recoverv should be allowed on the counterclaim 
» • 

for that Earll, while allegedly acting as agent for another 
and having used his own money, received secret profits. 
(See r 5 of Counterclaim, App. 4). Neither fraud, deceit 
nor duplicity were pleaded by the appellants Searl either 
in their answer or counterclaim. (App. 2-5; Municipal 
Court Rule 9(b)). The answer and counterclaim were 
filed on December S, 1947 (App. 2) and the last payment 
of alleged usurious interest was paid by appellants almost 
two years before, viz., January 15,1946 (App. 4). 

On the first appeal to the Municipal Court of Appeals, 
Searl v. Earll . 62 A. 2d 374, 77 W.L.R. 18, the Municipal 
Court of Appeals held that the fact that Mrs. Earll knew 
that her husband had taken a $2,000.00 note as commission, 
in addition to the 6% legal interest she received on her 
$18,000.00 loan, constituted usury (App. 14, 21-22). The 
Municipal Court of Appeals thereupon reversed a trial 
court judgment for appellee and returned the case to the 
trial court for a trial “on the issue of what amount, if 
any, was recoverable by the Searls on their counterclaim .’ 9 
(App. 22-23) 

At the trial on the counterclaim, no additional evidence 
was offered, and upon consideration of the transcript of 
testimony and exhibits of the original trial, the court 
found for the Searls on their counterclaim, in the sum of 
$3,000.00 and interest, which sum represented not only 
payments made by Searl to Earll on account of the $2,000.00 
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note, but also included payments of the legal interest fownd 
as a fact in the case by the trial court and the Municipal 
Court of Appeals (App. 13, 16) to have been paid over to 
and received by Mrs. Earll who actually had used her own 
independent funds in making the loan. (App. 32, 33-34, 
49, 51) Mrs. Earll was not brought into the case as a 
party. 

On appeal, the Municipal Court of Appeals reversed 
the trial court’s action in awarding judgment on the 
counterclaim. (App. ll-12b) 

RULE OF COURT INVOLVED 

Municipal Court Rule 9 “Pleading Special Matters” 
Paragraph (b) provides as follows: 

“Fraud, Mistake, Condition of the Mind. In all aver¬ 
ments of fraud or mistake, the circumstances consti¬ 
tuting fraud or mistake shall be stated with par¬ 
ticularity. * * * ” 

SUMMARY OF ARGUMENT 
First Question 

Fraud is defined as the making of a material misrepre¬ 
sentation of an existing fact with knowledge of its falsity 
and with the intention of deceiving one who believing 
the misrepresentation to be true acts and relies thereon 
to his damage. Earll made no misrepresentation either 
actively, passively, by concealment, or otherwise. There 
was no intent to deceive and no reliance or action thereon 
by the Searls. Certainly, it cannot be argued that the 
Searls would not have accepted the loan had they learned 
of the identity of the lender, Mrs. Earll. The record herein 
and the opinion of the Court below clearly show that while 
Earll may have been guilty of exacting usury, solely be¬ 
cause of his wife’s knowledge of the $2,000.00 note he had 
received in addition to the 6% interest received by her, 
such facts fail to amount to fraud under any definition of 
the term. 
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Second Question 

Usury is a creature of statute as it did not exist at 
common law. The usury statute, D.C. Code, 1951 Edition, 
Title 2S, Section 2704, permits a recovery for usurious 
payments “ * * * provided said suit be begun within one 
year from the date of such payment”. The last payment 
on account of the usurious note was made nearly two years 
before the claim was filed for its recovery. A limitation 
imposed by the very statute which creates a right, is a 
limitation of the right itself and, therefore, the general 
three-year statute of limitations is inapplicable. As all 
of the claims in the Searls’ counterclaim, which they con¬ 
cede is predicated upon usury, matured more than one 
year before the filing of the counterclaim, the claims are 
barred forever. 

Third Question 

The expressions “fraud” or “deceit” or “duplicity” 
are found nowhere in the pleadings. The counterclaim 
sought recovery of “secret profits”. After the trial, 
“deceit and duplicity” were attempted to be orally sub¬ 
stituted for “secret profits” without amendment of plead¬ 
ings. In fact, there was no fraud, no deceit or duplicity 
and there were no secret profits received by Earll. 

ARGUMENT 

L 

The record herein fails to establish any one of the 
several elements which must be proven in order to charge 
a person with fraud. Fraud in this jurisdiction must be 
established by clear and convincing evidence. None of 
the elements of fraud is either pleaded or spelled out in 
the facts. The Searls’ counterclaim was pitched on the 
theory that Earll, himself, loaned the money found in 
fact to have been loaned by his wife, and the counterclaim 
sought a recovery for either or both usury and secret 


profits. Where the Searls have been deceived to their 
damage, other than for usury, for which the statute, if 
properly invoked, affords them an exclusive remedy, cannot 
be found except in repeated statement of ultimte conclu¬ 
sions made by the Searls in their brief herein but not 
found in the record. The Municipal Court of Appeals 
said in its opinion (App. 12a): 

“ * * * we are convinced that there was no evidence 
of fraud by Earll which prevented the Searls from 
ascertaining the facts or which induced them to re¬ 
frain from filing suit.” 

Appellants have failed to state in their brief one fact 
which amounts to an element of fraud, active, passive, or 
by concealment, i.e., one fact, which, had the Searls known 
and relied upon prior to the transaction would have stopped 
them from entering into it for fear of damage. 

Appellants cite Tyssoicski v. F. H. Smith Company , 35 
App. D.C. 403, the facts of which are so easily distinguish¬ 
able from the instant case as to warrant but slight dis¬ 
cussion thereon. In that case agents fraudulently sup¬ 
pressed information which “ * # * would be likely to pro¬ 
duce a false impression upon the minds of the plaintiffs, 
and induce them to enter into a contract which, had they 
known all the facts, they would not have entered into”, 
(p. 408) Appellants’ broad assertion that Earll should 
have voluntarily disclosed all facts within his knowledge 
relating to the transaction, including his agency for the 
lender, the identity of the lender and the fact that the 
lender knew of Earll’s charge, finds no support in the law, 
and, in fact, even appellants cite no case to support same. 
Which of the foregoing facts, if made known to the Searls, 
could have given them pause or concern in making the loan 
for fear of being defrauded? Searl knew Earll was repre¬ 
senting a lender, assumed the lender was a third person, 
or possibly Earll himself, and Searl’s knowledge or lack 
of knowledge as to the lender’s knowing of Earll’s charge 
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certainly is not an element of fraud as it was obviously 
a matter of complete indifference to the Searls as to who 
or what party made the loan they were seeking so long 
as the loan was made, and the maximum charges therefor 
were known to them. 

Appellants argue in their brief (p. 14) that while it was 
true that they never asked appellee to disclose the name of 
the lender, that that “ # * * failure is explained by the mis¬ 
leading misrepresentations appellee made to appellants 
before and after the loan was made.” But appellants do 
not and cannot state what the “misleading misrepresen¬ 
tations” made before or after the loan were, and certainly 
any alleged “misleading misrepresentations” made after 
the loan are not actionable in any event, any agency having 
ended upon the procurement of the loan. Apparently, be¬ 
cause Earll represented that the lender was a third party, 
which was the fact, but appellants mistakenly believed, 
however, that the lender was Earll himself, the Searls 
thereby deceived themselves which deceit, of course, is not 
actionable. 

The usury statute aforesaid does not permit a recovery 
against an agent where it is undisputed, as here, that the 
repayments of principal, plus legal interest, were actually 
received by the lender. The usury statute is unlike the 
“rent law” statute involved in Mayer v. Buchanan, D. C. 
Mun. App., 50 A. 2d 595 cited by appellants, where that 
statute expressly authorized a recovery against an agent 
who received overpayments of legal rent. 


The risrht of action to recover for usurv is a creature of 
statute. It did not lie at common law and the usury stat¬ 
ute, therefore, must be strictly construed. The Answer 
and Counterclaim herein (App. 2-5) were filed on Decem¬ 
ber 8, 1947, nearly two years after January 15, 1946, the 
date of the last alleged usurious payment made by the 


Searls (App. 4). The failure of the Searls to bring an 
action within one year to recover the alleged usurious pay¬ 
ments precludes them as a matter of law from relying on 
the usury statute aforesaid for recovery, and according 
to all authorities, the denial of Earll contained in his reply 
to the counterclaim (App. 5) need not be coupled with a 
separate plea of the statute of limitations in order to de¬ 
feat appellants’ claim; in fact, there appears to be no au¬ 
thority to the contrary. 

Carpenter v. United States. 56 F. 2d 828; 

Lewis v. Reconstruction Finance Company, 85 U.S. 
App. D.C. 339, 177 F. 2d 654; 

United States v. Chicago Golf Club. 84 F. 2d 914,106 
A.L.R. 209; 

Gauthier v. Atchison. Topeka and Santa Fe Railroad 
Com pan)!. 176 TTis. 245,1S6 N.W. 619; 

Wichita Falls and Southern Railway Company v. 
Durham. 132 Tex. 143,120 S.W. 2d 803,120 A.L.R. 
1497, 1499; 

Ticffenbrun v. Flannery. 19S X.C. 397. 151 S.E. 857, 
68 A.L.R. 210; 

McClintic. etc. v. Dunbar Land Co ., 127 W.Ya. 454, 
33 S.E. 2d 593, 158 A.L.R, 1036. 

An action which must be brought pursuant to the lan¬ 
guage of a statute containing limitations must comply with 
the limitations or the right of action cannot exist. 

Central Vermont R. Co. v. White, 238 U.S. 507, 59 
L.Ed. 1433; 

Moran v. Harrison, 67 App. D.C. 237, 91 F. 2d 310, 
113 A.L.R. 505, (cert. den. 302 U.S. 740); 

Carpenter v. United States, supra; 

Morrison v. B. <6 O. R. Co.. 40 App. D.C. 391; 

Lewis v. Reconstruction Finance Company , supra. 

Appellants argue that Municipal Court Rule 8(c) re¬ 
quires an affirmative pleading of the Statute of Limita¬ 
tions as a defense to a charge of usury. Primarily, Munici¬ 
pal Court Rule 8(c) (mentioned for the first time in the 
instant case on this appeal) requiring the Statute of Limi- 
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tations to be specially pleaded, is wholly inapplicable. The 
Statute of Limitations referred to in that Rule is clearly 
and irrefutably the general District of Columbia Statute of 
Limitations, D.C. Code 1951, Title 12, Section 20. The 
Rule does not refer to the limitation in the usury statute 
itself and this limitation is not a “statute of limitations’’ 
as described or intended in Rule S(c), or pursuant to any 
definition of the term. 

In arguing that appellee waived the bar of the one year 
period of limitation contained in the usury statute, supra, 
by filing an action to recover the unpaid balance of the 
$2,000.00 usurious note, the appellants completely lose sight 
of the plain language of Hill v. Hawes , 79 U.S. App. D.C. 
168, 144 F. 2d 511, which case holds that while there is no 
limitation on a claim of usury as a defense to an action on 
the usurious obligation, the one year limitation in the usury 
statute prevents recovery of any excess over the amount 
necessary to extinguish the obligation. Appellants’ argu¬ 
ment that Hill v. Hawes is not applicable because it did not 
involve a counterclaim is without support in law and no 
authority is cited by appellants in support of such conten¬ 
tion. 

rri. 

The counterclaim seeks a recovery for alleged “secret 
profits” made by Earll. The evidence shows that Earll 
received payments on account of a $2,000.00 note given him 
by the Searls, in part, as a commission for procuring a 
loan for them from Mrs. Earll. Mrs. Earll received the 
repayment of the principal of her loan and 6% interest. 
The Searls knew of the $2,000.00 note having executed it. 
They voluntarily made the payments thereon. They vol¬ 
untarily made the payments of the principal and interest 
on Mrs. Earll’s loan. Xo other moneys are involved in this 
case. TThere then are the secret profits which the Searls 
say Earll got and which they seek to recover herein? The 
pleadings show clearly that the Searls believed Earll 
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himself had made the loan and had charged and received 
the $2,000.00 note and 6% interest on the loan amount, and, 
hence, thereby made secret profits. When it was conclus¬ 
ively established that this was not the case, the Searls ap¬ 
parently gave up the search for secret profits and changed 
the tlieorv of their counterclaim to a claim for deceit and 
duplicity, although never pleaded and never an issue. 

The appellants argue in their brief, Page 19: 

“Apparently taking its language from the context of 
the counterclaim rather than from the brief and oral 
argument for appellants, the Municipal Court of Ap¬ 
peals stated that the appellants’ alternative claim and 
argument were for the recovery of ‘ “secret profits, 
and that the judgment may be sustained as one for re¬ 
covery of secret profits.” ’ That is not what was in¬ 
volved and that is not the way the case was presented 
to the Municipal Court of Appeals. 

“The Municipal Court of Appeals stated also that 
‘ “The case as tried and made out was one of usury 
and not secret profits.” ’ We agree that the case was 
not tried or made out as one of secret profits, but we 
respectfully submit that the Municipal Court’s deci¬ 
sion and judgment thereon can be, and should be, 
sustained as a recovery for deceit and duplicity as to 
which the statute of limitations is three years from the 
time of the discovery of the deceit (See Code Section 
12-201) and as to which the amount of usury paid by 
appellants to appellee is the measure of appellant’s 
compensatory damages.” 

Certainly, the foregoing presents a novel observation of 
the law for both trial and appellate courts, namely, appel¬ 
lants’ argument that (over the objection of Earll made at 
the trial below or the grounds of a departure from the 
pleadings, of a variance and failure to amend), the Munici¬ 
pal Court of Appeals should have ignored the written con¬ 
text of the counterclaim and the issue tendered by it, and 
over objection of Earll, entertained an argument and brief 
on a different theory of law than that presented in the 
pleadings. 
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Appellants further argue in their brief to the effect that 
they should be permitted to maintain an action and obtain 
a recovery in damages on an admitted unpleaded theory 
of law, namely, fraud, deceit and duplicity. They argue 
that, (p. 20) 

“In the light of the evidence, appellants’ counterclaim 
gave appellee sufficient notice of the nature and extent 
of appellants’ claim against him to justify any court 
to award judgment in favor of appellants against ap¬ 
pellee on any theory the court may conclude is war¬ 
ranted by the evidence”. 

In arguing as aforesaid appellants overlook all of the 
fundamental rules of evidence, pleading and procedure. 
To ask the Court to “ * * * award judgment in favor of ap¬ 
pellants against appellee on any theory the court may con¬ 
clude is warranted by the evidence” is as much a radical 
departure from accepted principles of legal jurisprudence 
as to ask the Court to become the appellants’ advocate. 

The variance between the pleading of “secret profits” 
and the proof of “usury” defeats the appellants’ right of 
recovery on their counterclaim. In Michael Home Equip¬ 
ment Co., Inc. v. McCauley, M.C.A., 9S A. 2d 101, 102, the 
Court said: 

“We may add that although plaintiff steadfastly clung 
to his claim that his action was one for damages, 
actual and punitive, for fraud, there were injected into 
the trial some elements of an action for rescission for 
breach of implied warranty of fitness. If plaintiff 
seeks such relief he should amend to so allege. Issues 
not pleaded may be treated as if pleaded when they 
are actually submitted to the trier of the facts by ex¬ 
press or implied consent of the parties, Campbell Music 
Company v. Singer, D.C. Mun. App. 97 A. 2d 340, but 
the record discloses no notice to defendant of a claim 
for rescission for breach of warranty and we find in 
the record no consent by defendant to a trial of that 
impleaded issue. The two remedies ought not to be 
confused”. (Italics supplied). 
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See also Light v. Farmer, M.C.A., 62 A. 2d 367 and Etty 
v. Federal Consulting Service, Inc., M.C.A., 59 A. 2nd 692, 
and cases cited therein, in which latter case the Court said 
the following with respect to the question of variance be¬ 
tween pleading and proof: 

“However, we do not wish to be understood as ap¬ 
proving a practice which would permit a party to 
allege one thing and prove another. The familiar and 
elementary rule that pleadings and proof must reas¬ 
onably conform has not been changed by the new rules. 
Twaehtman v. Connelly, 6 Cir., 106 F. 2d 501. A party 
is entitled to be fairly informed by the pleadings of 
the opposite party of the specific nature of the questions 
involved in the issue. Farris v. Meyer Schuman Co., 
7 Cir. 115 F. 2d 577. If a party is in doubt as to how 
the evidence will develop he may, under Rule S of the 
trial court, which is based on F.R.C.P. S, set forth two 
or more statements of his claim alternatively or hypo¬ 
thetically, either in one count or separate counts. 
Counsel should have no real difficulty in framing plead¬ 
ings which will give the opposite part}’ fair notice of 
what must be met at the trial”. 

Despite the liberaltv of Rule 15(b) of the Municipal 
Court Rules, cited by appellants on Page 20 of their brief, 
no issues were tried by express or implied consent, and ap¬ 
pellants, in fact, when specifically invited so to do, refused 
to move to amend to bring in any new issues. 

The attempt to ground appellants’ claim on fraud, de¬ 
ceit or duplicity, which attempt was made for the first time 
after the case was fully closed and submitted, was consist¬ 
ently and strongly opposed by appellee at every instance 
because of appellants’ failure and refusal to move to amend 
at any time when appellee could have asserted a responsive 
pleading to any proposed amendment. (See proceedings 
before Myer, J., in the second Municipal Court trial, filed 
with record herein.) Again, appellants have completely 
lost sight of the fact that Municipal Court Rule 9(b) pro¬ 
vides that in pleading fraud, the circumstances consti¬ 
tuting fraud shall be stated with particularity. 
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CONCLUSION 

For the foregoing reasons, the decision of the Municipal 
Court of Appeals was correct and should be affirmed. 

Respectfully submitted, 

II. Max Ammermax. 

Attorney for Appellee 






